From: <Jorge.Cancio@bakom.admin.ch>
Subject: [CCWG-ACCT] pending legal questions
Date: May 23, 2015 at 3:22:32 PM GMT+9
To: <accountability-cross-community@icann.org>

Dear Co-Chairs, dear all

I would like to kindly request information on the status of processing the following legal questions, as I was informed more than a month ago that an answer was being prepared, but still I have not seen any specific reply.

All questions were refered to and posed during the CCWG call of March 31st:

==

- On jurisdiction I'd like to remind that there is a question which as I understand will be posed to our legal advisors on common practice regarding provisions included usually, if any, on jurisdiction issues in Bylaws and Articles of Incorporation (and the current situation in the case of ICANN)? 

-  question of possible liabilities of future "community council" members -for exercising its powers- has been or will be considered. A question which arises from the paper is that the more power you give to actors different to the board, the more it is likely that they become liable in some fashion - this should be further investigated.

- it seems in both papers (Sidley and Adler) that there would be some difficulties in finding solutions for independent and binding appeals panels - I guess this will need to be explored in depth

==

The references to legal memos in those questions should be understood as refering to the papers current on March 31st.

Thank you very much for your assistance and best regards

Jorge Cancio
Switzerland


Dear Jorge,

Apologies for the delayed reply. On April 1st, Sidley answered these questions on the Lega Sub-team list. I apologize for having missed them and not forwarding them to you.

I hope you find this information useful.


A.  Jurisdiction:   What provisions, if any, can be included in the Bylaws or articles of incorporation related to jurisdiction issues? Is that possible under current ICANN’s structure? What extra accountability would changing jurisdiction bring to the community?

1.  Addressing jurisdiction in articles and bylaws and whether possible under ICANN’s structure:  Under concepts of state corporate law in the US, the entity’s articles of incorporation set forth the jurisdiction under which a corporation is formed .  The laws of the jurisdiction of formation (currently for ICANN, California) govern the internal affairs of the corporation (the “ internal affairs doctrine“) .  These internal affairs include issues that one would expect to see expressed in bylaws such as  how the entity is organized internally and the various roles and decision rights and responsibilities of key participants:  members or designators (if any), directors and officers, and other key constituents.   Generally the corporation has to have s a "registered office"  in the state of incorporation but it may have its primary office in another jurisdiction.   There is also flexibility to provide for alternate dispute resolutions and to designate specific choice of law provisions for such dispute resolution.  For example,   the bylaws can set up alternative dispute resolution processes subject to binding international arbitration that follows bespoke rules formulated and agreed to by the community in the bylaws and other core documents.  Although this does not fully allow the community to establish a comprehensive and binding private international law, and some court challenges will remain possible for entities organized under the laws of any jurisdiction, this would allow for the resolution of most disputes in a manner consistent with the legal norms of the multi-stakeholder community, as has long been the case with respect to domain name disputes.  Outside of bylaw provisions, contracting parties typically specify what law shall govern specific contractual arrangements and  provide forspecific mechanisms to apply for dispute resolution.  For example CA law need not be the law chosen to rule a particular contractual relation.  And contracts with third parties can define alternate jurisdictions and mechanisms to resolve legal disagreements.  
 
To the extent that this question is intended to relate to  establishing a commitment to review where ICANN should be incorporated in the future, we need more information about what is sought to be accomplished  and the opportunity to undertake specific research.  
 
To the extent that this question is about locking in a jurisdiction  for formation or for dispute resolution or other purposes such that it is very difficult to change in the future, we would need to undertake research and also explore the pros and cons of such an approach and how it might be effectuated for example through a very high threshold for amendment or golden bylaw.  

2.   Extra accountability mechanisms in other jurisdictions:  As to  whether extra accountability mechanisms  are available in other jurisdictions, we would have to engage in research  and it would be helpful to have direction as to several jurisdictions of interest rather than canvas the entire set of possibilities.  We are not aware without further research of a jurisdiction that offers extra accountability mechanisms that could not be created in the flexible framework provided by state corporate law in the US Before we  undertake research on this question it would be helpful to better understand the underlying concern that is driving this question. 

B.  Liability: Which would be the liability of those persons conforming the proposed bodies? (IRP, Supervisory Board) Has the figure of a supervisory board has been put in practice in California?
 
1.  Liability of persons participating on proposed bodies:   While directors and officers of a corporation take on certain responsibilities and liabilities as fiduciaries, it is relatively rare for a director or officer of a non-profit corporation to be found liable for breach of duty absent malfeasance – for example engaging in self-dealing.  In addition, the corporation generally can exculpate (hold harmless) and indemnify (promise to pay for a financial liability outcome) so long as the act was not criminal or a breach of the duty of loyalty (self-dealing) or otherwise in bad faith.  As to other persons – for examples members of a review panel, these same protections of exculpation and indemnification are available.  Generally there are a variety of protections available to help protect persons involved in ICANN governance from personal liability.     
 
2.  Supervisory boards:   A two tier board structure – with of a supervisory board and a management board is generally not a specific legal construct under state corporate law in the US.  State corporate law generally contemplates that the board of directors has authority to manage and direct the affairs of the corporation and that the board typically delegates management functions to a group of officers.  Those officers are not typically organized into a “managing board” (but this may be a difference without much specific legal import).   Additionally, a board can delegate to a  board committee in ways that can mimic some aspects of the distinction between a supervisory board and a management board , although if that board committee takes on management tasks there is some risk that its members could be viewed to take on the heightened legal responsibilities and liabilities associated with corporate officers. 
Best regards,


León

Dear Leon
I have  asked few questions for which no reply are yet provided?!
Now , since last week , extensive discussions are on going on whether a membership approach is implementable without a need to UA?
May you raise this issue to the legal council pls
Regards
Kavouss


Dear Kavouss,

Thanks for your questions. At this stage, the advice from lawyers is that membership approach can be implementable in many ways. One being the establishment of UA but also any other kind of legal vehicle. The example mentioned has been a non-profit organization. I stress that this has just been used as an example and no one has suggested this approach as it has only been used to illustrate which other legal vehicles could be used to become a member.

The bottom line is that to exercise certain powers as Board member removal and budget approval, there would be the need to have a legal vehicle (whatever legal vehicle) to implement the proposal.

I hope you find this information useful. Please let me know if you need further clarification.

Best regards,

León


Leon, at least from my point of view, I think the question is a bit more specific. We of course know that individuals have a legal persona and therefore could be Members (or Designators).

The question is whether it is practical to structure things so that the SO/AC Chairs (or other individuals named by their office within the ICANN community (perhaps a Chair of a SG in the case of the GNSO) can be identified as Members and whoever the incumbent is in the office plays that role. Or if that is not possible, is there an easy easy to designate  them (no pun intended) as Designators or Members when they assume office. And if some peron is playing that role, can they appoint someone else to act in that capacity in place of them.

Alan


It's a fair question to ask, regardless of whether one is an advocate for the idea: can we find a way for "natural persons" to be the members of ICANN, yet clearly only as "alter egos" to the SO/ACs and not in their own capacity?  To my mind, the "natural person" would need to be expressly and solely serving in his or her capacity as a representative of the SO/AC by virtue of their position so that the "real" member was the SO/AC: e.g., "GNSO, by its chair Jonathan Robinson"  That linkage needs to be explicitly and firmly established -- the idea that the community leaders would be the members seems a little odd.

Clearly, membership meetings would not be freewheeling affairs, since the sole ability of the members-in-fact should be transmitting already decided positions of the SO/ACs.  As such, any give and take regarding positions and concerns would need to take place within the community prior to a members meeting, rather than at a members meeting.

[Greg Shatan]


Hello Alan,
 
I think that individuals can certainly be members and exercise the right of members.
 
I think you are asking for information on what legal mechanisms can be put in place to ensure that the member exercises they powers under direction of the associated SO/AC, and not of their own volition.   Or put another way – how is the member held accountable to the appointing organization?
 
Regards,
Bruce Tonkin
 
On Tue, May 26, 2015 at 6:20 AM, Bruce Tonkin <Bruce.Tonkin@melbourneit.com.au> wrote:
......   Or put another way – how is the member held accountable to the appointing organization?

Good question, another question from me is "whether the membership can be tied to the position and not the person". i.e Is it possible to recognise the Chair of SO/AC as the members? if yes, i think that would make whatever accountability mechanism within the SO/AC applicable on their member representative; Like the various SO/AC would be able to replace their Chair (as they would have normally done) if they find him/her no longer operating by their guidelines

Seun Ojedeji


I think it is always best to institutionalize membership that way by
laws have room to operate since we are dealing with an entity as
opposed to when the same is personalized which allows room for
feelings to operate.


Barrack Otieno 


Dear Leon
 
Thank you for this information.
 
However I feel that these answers do not entirely capture all the elements put forward in the questions as initially posed during our CCWG discussions.
 
To be specific, under the first question an answer was sought about the common practice regarding provisions included usually, if any, on jurisdiction issues in Bylaws and Articles of Incorporation (and the current situation in the case of ICANN). I.e. what is usually done with PBC in this regard under Californian Law.
 
On the second question I think that it is still unclear where the limits are crossed as to the liability of members of future “community empowered structures” or as was initially formulated: “the more power you give to actors different to the board, the more it is likely that they become liable in some fashion - this should be further investigated.”
 
And finally, there is –at least in your email- still no answer to the third question: “it seems in both papers (Sidley and Adler) that there would be some difficulties in finding solutions for independent and binding appeals panels - I guess this will need to be explored in depth”.
 
Thanks for considering this and regards
 
Jorge Cancio

Not quite Bruce.

I know that for the ALAC, we will have the ability to remove whoever we select if they do not act in accordance with the ALAC views.

My question is whether the new "rules" can be set up so that by nature of a person being named to the Chair or "Formal ICANN Honcho (or whatever we specify), they can de facto (or with requisite paperwork) be the ICANN Member(s).

Alan


Dear Colleagues,

Please find attached a lawyer's memo which provides legal answers to a list of questions that were raised during the last few weeks by government representatives, either on list, during the CCWG calls, or through the public comment. It is also available on the wiki page collecting legal responses : https://community.icann.org/pages/viewpage.action?pageId=52890082 

As discussed during our call this morning an updated version of the chart on page 5 of governance powers memo (https://community.icann.org/download/attachments/52890082/update%20Legal%20Assessment%20-%20Executive%20Summary%2C%20Summary%20Chart%20and%20Revised%20Governan....pdf?version=1&modificationDate=1430442481000&api=v2 ) is currently being prepared. 

Best regards,
Mathieu (see attachment Memo - Responses to CCWG GAC Questions (June 8, 2015))


Dear Mathieu,
 
Thanks a lot for this document.
 
After having a first look into it, I would just like to observe that -at least regarding the questions I have posed in CCWG calls or on the list- they have only been partially answered.
 
To be more specific:
1) answer to question 4 misses the point an does not provide a response to the dangers in asymmetrical composition between GAC and the eventual GAC-UA;
2) response to question 5 is also very incomplete as it does not provide an answer to the very specific questions contained in that question (Question 5: As to the operation of the UA, while nowadays the infringement or differing interpretation of GAC rules of procedure (e.g. operating principles) have no legal consequence, this would change in case these rules would be applied to an existing legal person (the UA)? What would be the consequences of conflicts of interpretation between members of the GAC-UA and/or of external stakeholders affected by decisions of the GAC-UA? What legislation would they apply? What would be the responsibilities of GAC-UA officers and/or members affected by such a conflict? How would they specifically protected from liability? To what extent?).
3) response to question 6 contains a number of “desiderata” (“so long”… “should not”… “we are confident”) instead of a detailed legal analysis.
…
 
Personally I feel that answering quickly, reutilizing former documents and/or linking generally to them is not really the proper way forward. After having a look into several inputs made in the public consultation, I see some of these issues put forward by different contributors, which is again a sign of them being serious points which need to be addressed in depth.
 
Therefore, I would kindly ask you to look again into these issues accordingly
 
Best regards
 
Jorge Cancio
 

Dear all,
 
Many thanks for taking into account our concerns in this legal memo.
 
Just a few comments, though, on questions 10, 11, 12, 13 and corresponding responses that are directly related to the France’s comments on the CCWG initial draft proposal.
 
On question 10: “Would a Government becoming a member of a GAC UA be in contradiction with the principle that States are subjects of international law only (see France public comment)?”
Thanks to Sidley and A&C, we understand that there is no contradiction between becoming member of a GAC UA and the principle that States are subjects on international law only.
If we are not mistaken, this means that from a legal perspective in the US, the fact that States are subjects of international law only does not prevent governments from being members of a Californian UA. In other words, California Law is flexible enough to allow subjects of international law to be members of an UA.
 
But this is not the question that we raised in our comments: what we said was that “requiring France, or any other State [that is a subject of international law], to legally recognize – under foreign law and in the absence of an international treaty – an intergovernmental body that it participates in like the GAC, is unprecedented”.
The problem that we face is therefore not related to California Law but to French Law. This is why we asked our legal Department to investigate the matter further from a legal perspective in France (and also why it started by investigating, like in the case of any international treaty, that the participation of France in the GAC would not engage our sovereignty to an extent that could be unconstitutional).
 
Of course, the issue was clearly identified by Sidley and A&C (see their general comment in the introduction: “As a general comment, we recognize that significant variations in the laws relevant to the various GAC members may make changes to the GAC particularly complex and may require obtaining various executive or legislative authorizations that could be burdensome to obtain and which are beyond our knowledge as U.S. attorneys”).
Yet we thought it could do no harm to make that clear again, just in case our paper was not.
 
On question 11: “Would the establishment of the IRP prevent Governments or other stakeholders to challenge decisions in front of local jurisdictions? (Some Governments like France express concerns because such use of arbitration is regulated by law.)”
The response by Sidley and A&C was (expectedly and rather fortunately) no.
But again, this was not exactly the question that we raised. What we said was twofold:
 
1)      That once Governments or other stakeholders would agree to go before an IRP (if established as an international arbitration court), they would not be able to challenge decisions in front of local jurisdictions.
This is actually explained at the end of the legal memo: “The IRP process would be open to any entity that agrees to be bound by the result. Nation states [or other stakeholders] could agree to invoke the IRP, although doing so would involve their voluntary submission to the jurisdiction of the IRP for the purposes of that dispute.” [brackets added]
 
2)      That in order for ICANN and another party to solve a dispute before the IRP (again, if established as an international arbitration court), there must be a common agreement from ICANN and the other party to go before that specific arbitration court.
This raises many questions such as: would ICANN agree to go before other arbitration courts if the other party did not want to go the new IRP ? Or would it refuse and consequently place all stakeholders before two mutually exclusive options: either go to the new IRP or to local jurisdictions ?
 
It should also be noted that Sidley and A&C partly addressed those issues in their previous legal memo dated April 20, which explored both US litigation and litigation outside the US over such disputes.
That April 20 memo notably  underlined that “the intention to use international arbitration must be implemented through an agreement binding on all parties” (part III), before insisting on “the limitations inherent to the American legal system that limit the utilization of American courts to resolve such disputes” (part IV) and that “ICANN may wish to consider the process of resolving disputes in foreign jurisdictions” (part V).
 
On question 12: “Would the IRP be recognized as an international arbitration court?”
Here the response provided by Sidley and A&C is that they “advise that the IRP be structured so that its judgments would be accepted as the outcome of an international arbitration. The recognition of such judgments is robust under the U.S. Federal Arbitration Act and the laws of most other nations”.
 
This response is in line with the conclusion of the April 20 legal memo: “Indeed, one of the benefits of international arbitration is that se[le?]ction of a neutral forum for resolving all disputes in order to minimize national court litigation.”
What it conceals, however, is that the April 20 memo actually started by examining two different options for a robust IRP: (1) “an enforceable IRP based on binding arbitration standards”; and (2) ”an advisory IRP subject to board ratification”.
It was thus stressed that in the first model, “arbitral decisions [of the new IRP] are externally enforceable through court order if necessary” whereas in the second model, “the mechanisms to make IRP decisions binding upon the board are necessarily indirect [… but] the risk that the board would reject even advisory IRP decisions can be minimized through other accountability mechanisms [… such as] the threat of board recall”.
It was also pointed out that the second model provided “flexibility to design nearly all elements of the IRP mechanisms”, from standard of review to decision-making processes, whereas “the enhanced enforceability [… of the first model] would be limited by the scope and procedural rules for arbitration”.
 
Yet the conclusion of the April 20 memo was not drawn from that examination of the two different options for the IRP (part II and III of the memo).
It was actually the conclusion of the examination of US litigation and litigation outside the US (part IV and V), as alternatives to the IRP for dispute resolution.
Question 12, of course, was a very direct one: it was basically a yes-no question. Sidley and A&C, accordingly, provided a very straightforward response and did not elaborate.
Sidley and A&C’s June 8 response to question 12 should nonetheless read: “We advise that, in order to minimize national court litigation, the IRP be structured so that its judgments would be accepted as the outcome of an international arbitration”.
 
1)      It therefore seems that in a final analysis, “the establishment of the IRP would prevent no stakeholder from challenging decisions in front of local jurisdictions” (response to question 11), but that the establishment of the IRP as an international arbitration court is in fact intended to avoid that stakeholders challenge decisions in front of local jurisdictions (response to question 12).
We would then like to reassert that we strongly oppose this view.
The purpose of the new IRP is not to avoid that stakeholders opt for national court litigation.
It is certainly not a mechanism that is designed to shield ICANN against national jurisdictions (US or otherwise).
It is a mechanism that is primarily designed to enhance ICANN accountability.
 
2)      Our responsibility as government is once more to stress that the new IRP has to remain an internal mechanism within ICANN (“an advisory IRP subject to board ratification”).
In order to enhance ICANN accountability, which again is the prime raison d’être of the IRP, two main new features were added to the new IRP: (a) enforceable/binding decisions; (b) expansion of the scope to merits of complaints.
(a)    As Sidley and A&C showed in their April 20 memo, enforceability of the IRP’s decisions is not an issue per se since it is achievable through any of the two options: “an enforceable IRP based on binding arbitration standards”,  or “an advisory IRP subject to board ratification”.
(b)   As for the expansion of the scope of the new IRP to merits of complaints, however, an advisory IRP subject to board ratification provides “flexibility to design nearly all elements of the IRP mechanisms”, whereas “the enhanced enforceability [… of an IRP based on binding arbitration standards] would be limited by the scope and procedural rules for arbitration”.
Indeed, for ICANN and another party to go before such an IRP, arbitration rules demand an existing contract between ICANN and the other party.
It seems that this condition could be fulfilled as Bylaws seem to act as contracts between the corporation and its members under California Law. With that, the new IRP would be in capacity to judge whether the Board’s actions or inactions are in conformity with ICANN Bylaws.
But then the new IRP would not be very different from the current IRP (except in terms of enforceability of its decisions of course).
What is actually sought is expanding the scope of the IRP to ICANN policies. The IRP would then be given the capacity to judge whether the Board’s actions or inactions are consistent with ICANN policies, current and future.
And this raises a whole set of new questions that have not been answered yet : can current ICANN policies act as contracts between ICANN and stakeholders under California Law? How future ICANN policies that do not yet exist could be considered as contracts between ICANN and stakeholders ? Would California Law consider differently stakeholders from SOs, who are the policy-makers at ICANN (could they be considered as “bound” to ICANN by the policies they make?), stakeholders from ACs, whose role is “merely” advisory (would they be “bound” to ICANN by giving advice?), and even stakeholders outside ICANN, who are indirectly affected by ICANN policies (but have no contractual relation whatsoever with ICANN)?
 
Our own conclusion is that the path towards “an enforceable IRP based on binding arbitration standards” is way too uncertain for all stakeholders to already accept to be placed before two mutually exclusive alternatives for dispute resolutions (the IRP xor national litigation).
In our view, it is jumping into the void with no parachute, just like abandoning US jurisdiction for international jurisdiction right away would be for ICANN.
We need to fill that void with more jurisprudence through ”an advisory IRP subject to board ratification”, for purposes of stress testing the new IRP over a period of time.
And we need the parachute of national litigation (US or otherwise) for that, just like we need the parachute of temporary US jurisdiction over ICANN, for purposes of stress testing the CCWG-accountability final proposal over a limited period of time.
 
Best wishes,
Damien

Damien COUDEVILLE


Dear Colleagues,

Many thanks to Jorge and Damien for these feedbacks. These questions are indeed quite important and that is the reason why we requested legal advice. 

In order to achieve better understanding of the questions (I must admit I may not have fully grasped the underlying expectations) we suggest to dedicate a part of the CCWG call on tuesday 16 June for this clarification. Direct communication will certainly be a more efficient process. 

Best regards,
Mathieu

>Le 10/06/2015 13:20, Gregory, Holly a écrit :
>Dear Jorge,  
>We will take another look at the questions if the co-chairs direct.  It would be >helpful if the co-chairs would clarify the questions. We are apparently not fully >understanding them as stated.  
>Kind regards, Holly 
>
>Sent with Good (www.good.com)
 
Dear all

My view of the UAs has always been that they are a legal envelope for the work of the SO and AC.  So SO and AC participants do not have to join the UAs (only at minimum two legal persons need to "associate", and that the UAs will simply be an envelope around decisions that the SOs and ACs make in their usual way.

Applied to GAC, this entirely obviates any requirement for any State to join anything. No changes to mode of participation would be needed, no changes to liability would arise, no changes to GAC's ability to operate precisely as it is. 

The UA acting for GAC would have no ability to make decisions unless GAC made those decisions through processes defined in the GAC operating principles (its charter would set that out unchangeably). The UA would have no assets, no people, no economic activity, nothing. It would simply be an avatar for GAC.

It is this non-requirement and non-complexity that led the CCWG, in my view, to having the UA implementation tool as part of the model.

I wish that I could think of a metaphor that was appropriate to help summarise how it would work, but envelope is the best I have been able to think of so far... it doesn't do anything except make sure the letter gets through the mail unharmed.  The UA does nothing other than be a legal vehicle for the GAC's wishes to be transmitted into the ICANN system.

Finally - if GAC wishes to remain advisory only, no question of membership and thus of any UA issues arises.

Hope this helps.

best
Jordan

Thanks, Jordan.   Just one additional point: Our proposed mechanism recognizes the GAC as a potential Member, even if it presently decides not to exercise that role.  And if the GAC decide to engage as a Member one day, they can easily do so.

Steve DelBianco

That is a good description of our proposal.

Greg

Thanks Jorge, Jordan and Steve,

That is my understanding too.


Best regards,

León

El 11/06/2015, a las 17:32, Steve DelBianco <sdelbianco@netchoice.org> escribió:

Thanks, Jordan.   Just one additional point: Our proposed mechanism recognizes the GAC as a potential Member, even if it presently decides not to exercise that role.  And if the GAC decide to engage as a Member one day, they can easily do so.


Dear Jordan and all,

Could these very useful consideration be integrated in an updated version of the Memo?

Thanks and regards

Jorge


[CCWG-ACCT] Fwd: [Acct-Legal] Memo - Responses to Rafael Pérez Galindo's Questions (concerning Unincorporated Associations

Dear all, 

Please find attached a memo from Counsel in reply to questions posed by Rafael Pérez Galindo. 

This feeds into the very fruitful discussion we have been having on the UAs issue in relation to GAC and it’s members.

In short:

1.- There is no obligation on filing a statement of unincorporated association but it is, however, advised.

2.- The unincorporated association would be subject to taxation only if it had income or assets.

3.- An unincorporated association does not have the obligation to report or otherwise demonstrate its active status to any regulator or other body.

I hope you find this information useful.

Best regards,

León  (with attachment)


Gracias León and the legal team!

This is very helpful.

Best regards,

Perez Galindo, Rafael


[bookmark: _GoBack]END
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