Recommendation 4 stipulates that 
Quote 
“25 The Power to Approve Changes to Fundamental Bylaws and/or Articles of Incorporation 
26 To safeguard against the possibility that the ICANN Board could unilaterally amend Bylaws and/or Articles of Incorporation without consulting the community, the CCWG-Accountability determined that the community consultation process should be reinforced in Fundamental Bylaws. The proposed set of Fundamental Bylaws would be harder to change than the Standard Bylaws for two reasons: 
 The authority to change Fundamental Bylaws and/or Articles of Incorporation would be shared between the ICANN Board and the ICANN community 
 The required threshold of support to change a Fundamental Bylaw would be significantly higher than the threshold to change a Standard Bylaw 

27 The CCWG-Accountability emphasizes the importance for the ICANN Board and ICANN community to be able to define new Fundamental Bylaws and/or Articles of Incorporation over time, or to change or remove existing ones to ensure that ICANN can adapt to the changing Internet environment. 
28 The escalation processes for this power is as follows: 

29 Step 1. The ICANN Board publishes its approval of a change to the Fundamental Bylaws and/or Articles of Incorporation 

30 Step 2. Conference Call (21 days to organize and hold from the date the decision is made by the ICANN Board to approve a change to the Fundamental Bylaws and/or Articles of Incorporation) 
ICANN hosts a conference call open to any interested participants and will provide support services. Representatives of the ICANN Board are expected to attend and be prepared to address the issues raised 

31 Step 3. Decision to hold a Community Forum (7days from the end of the conference call) 
If three or more Supporting Organizations or Advisory Committees support holding a Community Forum within the 7-day period the Community Forum will be organized 
If the proposal to hold a Community Forum does not obtain the required support during the 7 days the process goes directly to deciding to use the community power. 







32 Step 4. Holding a Community Forum (15 days to organize and hold the event from the date of the decision to hold it) 
It is expected that this will only involve remote participation methods such as teleconferences and Adobe Connect type meetings over a period of 1 or 2 days at most. Unless the timing allows participants to meet at a regularly scheduled ICANN meeting there is no expectation that participants will meet face to face. The Community Forum would be open to all interested participants and ICANN will provide support services, including the publishing of recordings and transcripts. Representatives of the ICANN Board are expected to attend and be prepared to address the issues raised. 
The purpose of the Community Forum is information-sharing (the rationale for the petition, etc.) and airing views on the petition by the community. Accordingly, any Supporting Organization or Advisory Committee may circulate in writing their preliminary views on the exercise of this community power. 
The Community Forum will not make decisions nor seek consensus. It will not decide whether to advance the petition to the decision stage. This decision is up to the Supporting Organizations and/or Advisory Committees to determine after the forum. 
The Community Forum should be managed/moderated in a fair and neutral manner. 
Should the relevant Supporting Organizations or Advisory Committees determine a need for further deliberation, a second and third session of the Community Forum could be held. 
ICANN staff will collect and publish a public record of the Forum(s), including all written submissions. 

33 Step 5. Decision to use a Community Power as an Empowered Community (15 days from the conclusion of the Community Forum) 
If four or more Supporting Organizations and/or Advisory Committees support and no more than one objects within the 15-day period, the Sole Designator will use its power to approve the change to the Fundamental Bylaws. 
If the required thresholds during the 15-day period, are not met the escalation ends without the changes to the Fundamental Bylaws being approved. 

34 Step 6. Advising the ICANN Board (1 day) 
The Empowered community will advise the Board of its decision.” 
Unquote

Statement of facts
A careful reading of the above reveals that the community whether SO/AC or beyond that is not directly involved in the Changes to Fundamental Bylaws and/or Articles of Incorporation.

Holly, Rosemary and three Co-chairs are required to confirm the above statement iof facts 

The Legal team +plus some individuals have translated/converted the text of the Recommendations into draft legal texts as contained in the Draft Bylaws as follows:
Quote
ANNEX D EC MECHANISM

1. [bookmark: _Ref444422898][bookmark: _Toc444545170][bookmark: _Toc447416356]  PROCEDURE FOR EXERCISE OF EC’S RIGHTS TO approve APPROVAL ACTIONS
  APPROVAL ACTIONS
The processes set forth in this Article 1 shall govern the escalation procedures for the EC’s exercise of its right to approve the following (each, an “Approval Action”) under the Bylaws:
Comments
Is it “ rights “ or “ power “ .The supplemental proposals referred to “ POWER” and not “ Right”
Fundamental Bylaw Amendments, as contemplated by Section 25.2 of the Bylaws;
Articles Amendments, as contemplated by Section [ ] of the Articles and Section 25.3(b) of the Bylaws; and
Asset Sales, as contemplated by Section [ ] of the Articles and Article 25 of the Bylaws.
[bookmark: _Ref444422918]  Approval Process
[bookmark: _Ref444711725]Following the delivery of a Board Notice for an Approval Action (“Approval Action Board Notice”) by the Secretary to the EC Chairs Council and the Decisional Participants (which date shall be referred to herein as the “Approval Action Board Notification Date”), the Decisional Participants shall thereafter promptly inform their constituents of the delivery of the Approval Action Board Notice. ICANN shall state in the Approval Action Board Notice whether the Approval Action is based solely [or almost solely] on ICANN’s implementation of a GAC Consensus Board Resolution, citing the specific GAC Consensus Board Resolution.  The process set forth in this Section 1.2 of this Annex D as it relates to a particular Approval Action is referred to herein as the “Approval Process.”
COMMENTS
Where EC Chair Council has been defined and what is its mandate, terms of reference ,duration of terms and working procedure?
  Approval Action community FORUM
ICANN shall, at the direction of the EC Chairs Council, convene a forum at which the Decisional Participants and interested parties may discuss the Approval Action (an “Approval Action Community Forum”).  
If the EC Chairs Council requests a publicly-available conference call by providing a notice to the Secretary, ICANN shall, at the direction of the EC Chairs Council, schedule such call prior to any Approval Action Community Forum, and inform the Decisional Participants of the date, time and participation methods of such conference call, which ICANN shall post on the Website.
The Approval Action Community Forum shall be convened and concluded during the period beginning upon the Approval Action Board Notification Date and ending at 11:59 p.m. (as calculated by local time at the location of ICANN’s principal office) on the 30th day after the Approval Action Board Notification Date (“Approval Action Community Forum Period”).  If the EC Chairs Council requests that the Approval Action Community Forum be held during the next scheduled ICANN public meeting, the Approval Action Community Forum shall be held during the next scheduled ICANN public meeting on the date and at the time determined by ICANN, taking into account any date and/or time requested by the EC Chairs Council.  If the Approval Action Community Forum is held during the next scheduled ICANN public meeting and that public meeting is held after 11:59 p.m. (as calculated by local time at the location of ICANN’s principal office) on the 30th day after the Approval Action Board Notification Date, the Approval Action Community Forum Period for the Approval Action shall expire at 11:59 p.m., local time of the city hosting such ICANN public meeting on the official last day of such ICANN public meeting.
The Approval Action Community Forum shall be conducted via remote participation methods such as teleconference, web-based meeting room and/or such other form of remote participation as the EC Chairs Council selects, and/or, only if the Approval Action Community Forum is held during an ICANN public meeting, face-to-face meetings.  If the Approval Action Community Forum will not be held during an ICANN public meeting, the EC Chairs Council shall promptly inform ICANN of the date, time and participation methods of such Approval Action Community Forum, which ICANN shall post on the Website.
The EC Chairs Council shall manage and moderate the Approval Action Community Forum in a fair and neutral manner.
ICANN and any Supporting Organization or Advisory Committee (including Decisional Participants) may deliver to the EC Chairs Council in writing its views and questions on the Approval Action prior to the convening of and during the Approval Action Community Forum.  Any written materials delivered to any EC Chairs Council shall also be delivered to the Secretary for posting on the Website in a manner deemed appropriate by ICANN.
ICANN staff and Directors representing the Board are expected to attend the Approval Action Community Forum in order to address any questions or concerns regarding the Approval Action.
During the Approval Action Community Forum Period, an additional one or two Community Forums may be held at the discretion of [the Board or] the EC Chairs Council.
ICANN will provide support services for the Approval Action Community Forum and shall post on the Website a public record of the Approval Action Community Forum as well as all written submissions of ICANN and any Supporting Organization or Advisory Committee (including Decisional Participants) related to the Approval Action Community Forum.
  decision whether to approve an approval action
Following the expiration of the Approval Action Community Forum Period, at any time or date prior to 11:59 p.m. (as calculated by local time at the location of ICANN’s principal office) on the 21st day after the expiration of the Approval Action Community Forum Period (such period, the “Approval Action Decision Period”), with respect to each Approval Action, each Decisional Participant shall inform the EC Chairs Council in writing as to whether such Decisional Participant (A) supports the Approval Action, (B) objects to such Approval Action or (C) has determined to abstain from the matter (which shall not count as supporting or objecting to such Approval Action).  If a Decisional Participant does not inform the EC Chairs Council of any of the foregoing prior to the expiration of the Approval Action Decision Period, the Decisional Participant shall be deemed to have abstained from the matter (even if such Decisional Participant informs the EC Chairs Council of its support or objection following the expiration of the Approval Action Decision Period).
The EC Chairs Council shall, within twenty-four (24) hours of the expiration of the Approval Action Decision Period, deliver a written notice (“EC Approval Notice”) to the Secretary certifying that, pursuant to and in compliance with the procedures and requirements of this Section 1.4(b) of this Annex D, the EC has approved the Approval Action if:
(A) the Approval Action Board Notice stated that the Approval Action was not based on a GAC Consensus Board Resolution, (B) three or more Decisional Participants support the Approval Action and (C) no more than one Decisional Participant objects to such Approval Action.
(A) the Approval Action Board Notice stated that the Approval Action was based on a GAC Consensus Board Resolution, (B) three or more Decisional Participants (excluding the GAC) support the Approval Action and (C) no more than one Decisional Participant (excluding the GAC) objects to such Approval Action.
Comments
Taking into account that the issue relates to approval to APPROVAL of changes to ; 
-Fundamental Bylaw Amendments, as contemplated by Section 25.2 of the Bylaws;
-Articles Amendments, as contemplated by Section [ ] of the Articles and Section 25.3(b) of the Bylaws; and
 	-Asset Sales, as contemplated by Section [ ] of the Articles and Article 25 of the Bylaws
Which merely emanated from the Board’s action AND NOT ANY SO/AC, then what is the relevance of (i) and ( ii) above due to the fact that neither any SO/AC directly or indirectly  nor public comment directly has  taken any action in that regard as that was merely and solely the ICANN board who discussed and approved such changes
Please explain the reasons of the relevance of (i) and ( ii) in this section 
 
If the Approval Action does not obtain the support required by Section 1.4(b)(i) or (ii) of this Annex D, as applicable, the Approval Process will automatically be terminated and the EC Chairs Council shall, within twenty-four (24) hours of the expiration of the Approval Action Decision Period, deliver to the Secretary a notice certifying that the Approval Process has been terminated with respect to the Approval Action (“Approval Process Termination Notice”).
ICANN shall post the EC Approval Notice or Approval Process Termination Notice, as applicable, as well as any written explanation provided by the EC Chairs Council related thereto, to the Website.

Consequently these two (i) and ( ii) shall  not be referred to here 
Section 0.1.   DECISION WHETHER TO REJECT A REJECTION ACTION
COMMENT
The term “TO REJECT A REJECTION ACTION”is, to some extent; awkward perhaps could be replaced by “to reject a Board’s Decision “due to the fact that the term TO REJECT A REJECTION ACTION” 
Background 
The processes set forth in this Article 2 shall govern the escalation procedures for the EC’s exercise of its right to reject the following (each, a “Rejection Action”) under the Bylaws:
(a) PTI Governance Actions, as contemplated by Section 16.2(d) of the Bylaws;
(b) IFR Recommendations, as contemplated by Section 18.6(b) of the Bylaws;
(c) Special IFR Recommendations, as contemplated by Section 18.12(c) of the Bylaws;
(d) SCWG Creation Approvals, as contemplated by Section 19.1(c) of the Bylaws;
(e) SCWG Recommendations, as contemplated by Section 19.4(c) of the Bylaws;
(f) ICANN Budgets, as contemplated by Section 22.4(a)(v) of the Bylaws;
(g) IANA Budgets, as contemplated by Section 22.4(b)(v) of the Bylaws;
(h) Operating Plans, as contemplated by Section 22.5(a)(v) of the Bylaws;
(i) Strategic Plans, as contemplated by Section 22.5(b)(v) of the Bylaws; and
(j) Standard Bylaw Amendments, as contemplated by Section 25.1(e) of the Bylaws.

COMMENTS
-Cases referred to in (a) to (e) if rejected by ICANN Board ,may be rejected by the Community  
-Cases referred to in (f) to ( i) if  approved by ICANN Board ,may be rejected by the Community
- Case (f), if modified by ICANN Board, may be rejected by the Community
However, NONE of the ICANN rejected cases referred to in (a) to (e). ICANN approved cases referred to in (f) to (i) and ICANN modified case referred to in (j) above are emanated from any SO/AC as the action of rejection or approval or modifications are merely and solely emanated from ICANN, then what is the relevance of reference GAC advice and PDP in sub-section ( A)and (B) of(i) of section 2.2 c of Article 2 of Annex Das well as those mentioned in (i) and (ii) of sub section (b) of section 2.4 of Article 2 of Annex D  
Please kindly clarify and provide rational and /or reasons to refer to GAC Advice and PDP
[bookmark: _GoBack]There are other areas that the same approach has been used which required clarification and legal reasons for that 
 
