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STATEMENT:

The At-Large community convened an impromptu ad hoc Working Group in response to the publication of the “New gTLD Recommendations” promulgated by the Council of the Generic Names Supporting Organization (GNSO) to allow for a further aggregation of public comments.  A formal invitation to join the Working Group was provided by the Trinidad and Tobago Computer Society, and the formation of the Working Group was announced on the General Assembly discussion list, on the CPSR Governance list, on the Non Commercial Users Constituency list, on the ICANN Public Participation website, on each Regional At-Large Organization mailing list, and on the ALAC mailing list.  
Comments were received from both individuals and from spokespersons for organizational entities.  All comments received have been cited in this document.

Although this initiative bears the moniker “Working Group”, time constraints did not allow for the discussion of issues normally found within a typical working group environment; instead participants were asked to formally forward their concerns as statements.
The work plan of the Working Group:

(1) Timeframe of ad-hoc WG:  ends on Thursday 25 Oct.

(2) Links to reference documents are provided

(3) The 20 GNSO new gTLD recommendations are cited

(4) WG members will each draft comments on whatever issues they might have with certain recommendations

(5) Initial comments due by 22 October

(6) First draft of Final Document (incorporating all comments) by 23 October

(7) Final Document by 25 October

(8) ALAC reviews WG effort in LA and provides Statement to accompany the Final Document for transmission to the ICANN board.
Summary Conclusion:

An overview of the comments submitted reveals a significant degree of dissatisfaction with certain elements of the GNSO Council report.  While the community wishes to thank the GNSO Council for their work over the span of the last twenty months, we believe that the public interest demands that the formal GNSO Council recommendations be returned to the GNSO for further work.  We further wish to thank the ICANN Board for its consideration of this submission.

Individual and organizational comments follow (generally in the order in which they arrived):
Comments of Danny Younger:
Danny L. Younger                                                                     13 October 2007                        

297 Winona Lakes

East Stroudsburg, Pennsylvania  18302

United States of America

Dr. Vinton Cerf, Chairman of the Board

Dr. Paul Twomey, President and CEO

Internet Corporation for Assigned Names and Numbers

4676 Admiralty Way, Suite 330

Marina Del Rey CA 90292–6601

United States of America

Subject:  New gTLD Recommendation #3

.....................................................................................................................................

Dear Drs. Cerf & Twomey:

          I write to express my concern that adoption of GNSO new gTLD recommendation #3 will result in the unjustified reversal of a precedent established by ICANN General Counsel in 2001.  

Recommendation #3:

“Strings must not infringe the existing legal

rights of others that are recognized or enforceable

under generally accepted and internationally

recognized principles of law.  Examples of these legal

rights that are internationally recognized include,

but are not limited to, rights defined in the Paris

Convention for the Protection of Industry Property (in

particular trademark rights), the Universal

Declaration of Human Rights (UDHR) and the

International Covenant on Civil and Political Rights

(ICCPR) (in particular freedom of expression rights).”

The recommendation erroneously assumes that rights defined in the Paris Convention for the Protection of Industry Property (in particular trademark rights) may pre-empt the usage of the “informational descriptive aspects” of the Domain Name System known as Top Level domains.

We understand that under Article 6ter(1)(b) of the Paris Convention, a form of protection is accorded to abbreviations of international intergovernmental organizations.  One interpretation of such protection prompted a letter from G.H.C. Bodenhausen, Director of the Bank for International Settlements, to Mike Roberts regarding the .biz Top Level Domain in March 2001.
   Director Bodenhausen was of the view that whereas the bank had duly registered the initials of “Bank für Internationalen Zahlungsausgleich” (BIZ) via Circular number 583 dated August 16, 1965 of the United International Bureaux for the Protection of Intellectual Property, the bank’s protected initials should not be “used as a new top-level domain name on the Internet”.

ICANN General Counsel Louis Touton responded in a letter dated 21 May 2001
 as follows:

“Under Article 6ter(1)(c) of the Paris Convention, the protection of abbreviations of international intergovernmental organizations provided by Article 6ter(1)(b) does not extend to exclude use or registration that is "not of such a nature as to suggest to the public that a connection exists between the organization concerned and the . . . abbreviations", nor is there any exclusion if "such use or registration is probably not of such a nature as to mislead the public as to the existence of a connection between the user and the organization." In simple terms, the Convention's protection of abbreviations of international intergovernmental organizations, where it applies, only extends to source-identifying uses of those abbreviations.
The relevant legal authorities make clear that use of a string of characters as a top-level domain in the Internet domain-name system does not constitute a designation of the source of the services associated with the top-level domain, but instead is an aspect of the service itself. In Image Online Design, Inc. v. CORE Ass'n, Case No. CV 99-11347 RJK (C.D. Cal. June 22, 2000), the plaintiff asserted trademark rights in the name "web" as applied to the service of registering domain names under the top-level domain .web. The court granted summary judgment to the defendants, finding as a matter of law that there could be no trademark rights in the name "web" based on its use in connection with the provision of registration services under the .web domain:
"In sum, Plaintiff's use of the mark .web in connection with domain name preregistration services does not confer trademark protection. As a gTLD, .web does not indicate the source of the services; instead, it indicates the type of services. The Court finds that .web, as used here, falls out of the ambit of trademark categorization. Further, even if it could be categorized, .web is simply a generic term for websites related to the World Wide Web. Accordingly, the mark is not protectable."
(Emphasis in the original.)
Similarly, the United States Patent and Trademark Office (PTO) has made clear that a top-level domain name, when used as a registry under which lower-level domain names are registered, does not function as a source identifier subject to service-mark rights, but instead is an informational description of the names being registered. In September 1999 the PTO issued Examination Guide No. 2-99 concerning the procedures for examining applications for trade and service marks composed of domain names. Section II.D of the Guide states:
"If a mark is composed solely of a TLD for 'domain name registry services' (e.g., the services currently provided by Network Solutions, Inc. of registering .com domain names), registration should be refused under Trademark Act §§1, 2, 3 and 45, 15 U.S.C. §§1051, 1052, 1503 and 1127, on the ground that the TLD would not be perceived as a mark. The examining attorney should include evidence from the NEXIS® database, the Internet, or other sources to show that the proposed mark is currently used as a TLD or is under consideration as a new TLD."
This result appears to apply not only in the United States, but in other countries as well. ICANN's Governmental Advisory Committee (GAC), which consists of representatives of approximately 30 national governments and intergovernmental organizations (including the World Intellectual Property Organization) issued a communiqué to ICANN in August 1999 which gives the following advice to ICANN:
"The GAC reaffirmed its May resolution that the Internet naming system is a public resource and that the management of a TLD registry must be in the public interest.
"Accordingly, the GAC considers that no private intellectual or other property rights inhere to the TLD itself nor accrue to the delegated manager of the TLD as the result of such delegation."
Just as the introduction of an Internet top-level domain creates no intellectual property rights in the top-level domain name because it is not source-identifying, the use of that name as a top-level domain is not subject to exclusion under Article 6ter of the Paris Convention for the same reason.”
With this precedent firmly in place for the last six years, one now needs to evaluate whether the GNSO Council (with the aid of supporting ICANN Staff) properly attended to their duties by (1) drawing attention to this precedent, and by (2) putting forth compelling argumentation to refute a precedent long accepted by the ICANN community.   Should neither of these conditions have been met, the ICANN Board should (in accordance with Article 13 of Annex A of the ICANN bylaws) “determine not to act in accordance with the Council Supermajority Vote recommendation… articulate the reasons for its determination in a report to the Council (the “Board Statement”), and submit the Board Statement to the Council.”

A review of the Council’s deliberative record
 of discussions pertaining to Recommendation #3 reveals that at no time was the precedent established by ICANN General Counsel ever discussed by GNSO Councilors, nor was compelling argumentation to refute the precedent ever put forward – at best it can be said that discussions were characterized by a lack of informed discourse (with one significant exception
) and the failure to engage in requisite due diligence (notwithstanding the attestation in the Final Report that “This recommendation was discussed in detail in the lead up to the Committee's 7 June 2007 conference call”).

The ICANN board should summarily return this particular recommendation to the Supporting Organization for further consideration.
Comments of Wendy Seltzer Visiting Professor, Northeastern University School of Law; Fellow, Berkman Center for Internet & Society:
My chief objection is that several of the recommendations, particularly those on "infringement and "morality" thicken the procedural steps required before grant or denial of a new gTLD and serve as barriers to the innovative deployment of new gTLD strings. I further disagree with the substantive role ICANN would be taking on as evaluator of these criteria.

3.  Strings must not infringe the existing legal rights of others that are recognized or enforceable under generally accepted and internationally recognized principles of law.  Examples of these legal  rights that are internationally recognized include, but are not limited to, rights defined in the Paris Convention for the Protection of Industry Property (in particular trademark rights), the Universal Declaration of Human Rights (UDHR) and the

International Covenant on Civil and Political Rights (ICCPR) (in particular freedom of expression rights).

Either this is a meaningless requirement or it is an improper one.  It is meaningless if read literally: a string cannot "infringe the existing legal rights of others" -- only its use or misuse can.  By itself, a string is just a string -- "coke" can refer to a Coca Cola beverage, to a coal derivative, to a drug, or to a person, see <http://en.wikipedia.org/wiki/Coke>  Read literally, then, the policy restricts nothing.

Read as it is more likely intended, however, equating use of a string in a TLD with "trademark use," it restricts too much. Even uses of a trademarked string in its trademark sense can be non-infringing, as to discuss or criticize the product or service to which it refers.

6.  Strings must not be contrary to generally accepted legal norms relating to morality and public order that are recognized under international principles of law.   Examples of such principles of law include, but are not limited to, the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and the International Convention on the Elimination of All Forms of Racial Discrimination, intellectual property treaties administered by the World Intellectual Property Organisation (WIPO) and the WTO Agreement on Trade-Related Aspects of  Intellectual Property (TRIPS).   

First, there is no such internationally recognized principle uniformly to be found and, second, even were there such a principle, the costs of finding it out and of determining whether your proposed string met or did not meet those criteria would be prohibitive.  So rather than a thin process of technical qualification, we have a thick process, and not just thick in number of pages it would take to print it out, but thick in the costs of engaging with it.

20.  An application will be rejected if an expert panel determines that there is substantial opposition to it from a significant portion of the community to which the string may be explicitly or implicitly targeted. 

These criteria collectively open the new gTLD process wide to the heckler's veto.  A competitor who sees competitive advantage to keeping a string out will always be able to dream up some objection under claims of infringement or claims of morality.

Comments of Vittorio Bertola:
The comments that follow represent my own personal view, as an individual who has been active in ICANN's At Large constituency for the last several years. They do not represent the ALAC's or anyone else's view.

On principles:

Principles A, C: Both principles clearly frame the issue of the introduction of new gTLDs in pure business terms: the introduction must be "timely" and "predictable", its reasons are because there is demand, and its objectives should be to promote competition and differentiation.   While all these principles can be supported, there is a striking lack of  appreciation for the major cultural implications that in many cases can be associated with the introduction of a new TLD. For example, the main aim of the ".cat" proposal was to promote and defend the Catalan language and culture, something that has nothing to do with making business out of selling domain names. When allocating the TLD space, multiple purposes - be them economical, cultural, social... - need to be accommodated and treated evenly; the allocation system should not promote some over others. So, these principles should be revised:  "fair", "transparent" and "accountable" should be other characteristics listed in principle A; the second sentence in principle C should be removed, or completed with other possible purposes, or (better) replaced by a recommendation of purpose neutrality for the allocation mechanism, including non-discriminatory allowance for innovative uses of the DNS.

Principles D, E, F and recommendations 7, 8: The language in itself is agreeable in line of principle, but is extremely vague; in particular, technical and oerational requirements should not be set so high to prevent opportunities for access to almost anyone but established registry operators. They should rather be proportional to the intended scale and target community of the TLD; this principle of proportionality should be recognized in the recommendations.

Principle G: This principle is entirely laudable in spirit. However, "the applicant's freedom of expression rights" might have to be confronted with other parties' rights of various kinds; a relative statement of support for free expression as long as it does not hamper other people's freedoms, rather than an absolute pledge of support for one right by one of the involved parties, might be more balanced. (See also the comment on recommendation 9.)

On recommendations (I agree with the ones that I do not comment upon):

Recommendations 7, 8: See above.

Recommendation 9: It is, in my opinion, utopian to think that everything can be evaluated in a measurable and objective manner: strings have intrinsic semantic values and semantics are by definition subjective.  Perhaps there should also be recognition that, in the end, not everything can be measured objectively, and in controversial cases there might be the need for a case-by-case call. At the same time, it must be clear that ICANN's role is not to make subjective judgements itself, especially when they fall into the field of society and politics, but rather to evaluate what are the different subjective judgements of the various stakeholders; ICANN should try to promote consensus, and if consensus cannot be reached, try to evaluate what is the course of action that could be acceptable for the broadest possible number of stakeholders.

Recommendation 10: It should be recognized that base contracts might differ according to the legislation to which the prospective registry is subject.

Recommendation 19: I disagree with the recommendation. I agree that, if the registry adopts the registry-registrar model, then the registrars should be the ICANN-accredited ones. I also agree that the registry-registrar model should be mandated for commercially oriented TLDs acting on a global scale. However, there is the need to provide a certain degree of freedom and to leave applicants the possibility to propose different registration models, if they think that such different models better suit the scale, purpose and target community of their proposed TLD. For example, a TLD might be aimed at members of a given organization, which might then handle the registry and the registration process directly, or even give domain names for free to all members. Or, a TLD might be aimed to a small and geographically concentrated community, for which interaction with all ICANN accredited registrars would be overkill, or for which local operators, who are not ICANN accredited registrars nor have a reason to be so, but have strong ties with the local community, are better suited to sell the domains. There must be the chance for the applicant to propose different models and to get them evaluated according to the general characteristics of the TLD proposal.

Recommendation 20: The principle is agreeable in general, but the concept of "implicitly targeted" community is dangerous. In particular, TLD proposals for strings that have a specific meaning for their target community should not necessarily be rejected because other groups see other meanings in those strings, as long as the registration requirements restrict access to the TLD only to the "explicitly targeted" community. In general, it is necessary to keep some room for case-by-case evaluation of semantic conflicts.

On implementation guidelines:

Implementation guideline E: I am not sure whether "application submission date" means deadline, or opening date. As some matters might be prioritized on a first-come, first-serve basis, a term of four months should be ensured before the submission period starts, not just before it ends - i.e., people who actually need the four months to compile the application should be able not to come last.

Implementation guidelines M, N, O: See below.

Missing issues:

A basic consideration that seems to be missing is that the TLD space, while being much bigger than often suggested, is not infinite in size; each new TLD prevents future proposals for the same string, as well for similar strings (as per Recommendation 2), up to the point where many or most reasonable strings could be unavailable. There should be a principle stating that the liberal introduction of new TLDs (that I support) should be tempered with the need to preserve a sufficient availability of strings for future applications; the TLD space should be allocated with generosity, but also with care.

As a consequence, the recommendations do not seem to address the issue of whether minimum requirements in terms of scale and relevance should be posed on the target communities. Would a TLD corresponding to a company name, and reserved to itself, be acceptable? Or to a family name? Or to a small village? Or to a city? Without any criteria, there is a serious chance that the TLD space would be cluttered by vanity registrations from the wealthy, which might prevent more collectively useful applications in the future. There is the need to develop some 

recommendations to this regard.

In general, while there are provisions for objection by other parties that deem that the TLD proposal goes against their rights or interests, there is no clear provision for an evaluation of the global public interest, to determine if the introduction of the string could be harmful to no one in particular, but to the Internet in general.

Also, the recommendations do not seem to address sufficiently the issue of how to ensure fair access to all potential TLD proposers, in particular to those with less developed technical skills, or less easy availability of risk capital, or less familiarity with English and with American legal customs. This is made worse by the fact that first movers have a clear advantage, so establishing facilitation mechanisms later might be equivalent to not establishing them at all. Thus, implementation guidelines M, N, O should be turned from "may" to "must".  Also, further guidelines should be introduced for fairness:  

- The application fee should be, at least in part, proportional to the intended size of the target community and of the TLD (with additional fees in case of unexpected success). Also, payment facilitations could be introduced.
- Applications submitted by non-profit entities for social and cultural purposes (with clear constraints to ensure that this is the case) should be facilitated with lower fees.
- Applicants should pay a first, lower fee to get an assessment of whether the proposed string can be accepted, and a second fee, to cover the costs for negotiation and implementation, only if the assessment is successful (otherwise, rejected applicants will be paying a share of the negotiation costs for successful applicants!).

Comments of Dan Krimm, Campaign Director -- Keep The Core Neutral; Global Policy Fellow, IP Justice

Re:  Is there a working and accepted definition for "Confusingly Similar" as it relates to domain names and especially TLD's, regardless of the variety?  As far as I know there is not.

Jeff,

Speaking here as a guest from NCUC, I can point to one expert who would agree with you: law professor Christine Haight Farley, whose legal brief was attached to the NCUC minority statement on the GNSO report.

You can see her brief in full at:

http://www.keep-the-core-neutral.org/files/Farley.pdf
In short, this concept is derived from trademark law and any appeal to the use of this concept with regard to TLDs would presumably appeal to the precedent as drawn from trademark law.  However, trademark law relies fundamentally upon the subjective response of the 'average consumer' in a specific geographic territory or jurisdiction to determine what is 'confusingly similar'.

While there are global *principles* of trademark law that are present in the Paris Convention, it appears that in practical application there is no global *standard* for defining 'confusingly similar' because of the broad cultural variation between different regions of the world, and the varying court jurisdictions and varying 'average consumers' across those regions.

The principle of 'confusingly similar' is unavoidably context-dependent for any specific-case determination, thus there can be no single working definition that could apply in practice simultaneously for the entire globe for any specific case (unless and until the globe eventually constitutes a single "unified culture" with a well-defined "average consumer" at some mythical time in the future where unicorns run free...).  As it is with trademarks, so it must be for TLDs as well.

Dan

PS -- But in practical terms, regarding the policy process at ICANN, does what we say here or anywhere have any tangible effect on how the Board will actually vote?  I would encourage people here to consider what practical steps we could take to push back against the prospect of the Board adopting the GNSO report in full on 2 Nov.  Perhaps the Board can be convinced to delay the vote, or to send it back to GNSO for more work (but apparently the Board would need a supermajority greater than 66% in order not to accept the recommendations, according to ICANN bylaws).  At least, those who will be present in Los Angeles should speak up at the workshop on Monday afternoon if you object to provisions in the GNSO recommendations.  If opposition can dominate the public microphone, it might at least have a chance of giving the Board some pause.  Right now the GNSO report appears very much like a steamroller that will be tough to stop without a very concerted and coordinated effort.

Comments submitted by Cheryl Langdon-Orr:
[image: image1.emf]
The Internet Is For Everyone

http://www.isoc-au.org.au

Internet Society of Australia

A Chapter of the Internet Society

ABN 36 076 406 801

C/- Maddocks, Level 21 Angel Place

123 Pitt Street, Sydney NSW 2000

Accounts: P.O. Box 351, Glenorie NSW Australia 2157

Monday 23 October 2007

ALAC Members and the GNSO Working Group

The Internet Society of Australia (ISOC-AU) welcomes this opportunity to provide comments on the Generic Names Supporting Organisation’s (GNSO) Recommendations for the introduction of new generic Top-Level Domains.

ISOC-AU is a non-profit society founded in 1996 which promotes the Internet

development in Australia for the whole community – private, academic and business users: the Internet is for everyone! ISOC-AU is a chapter of the worldwide Internet Society and is a peak body organisation that takes a users perspective and draws on the deep technical understanding of our members. We have a longstanding and ongoing commitment to the effective representation of these interests in self-regulatory processes in the telecommunications, domain name and Internet-related services industries.
In general, we support the GNSO Final Report’s Recommendations, which provide open, transparent processes in the provision of new Domain Names, and give ICANN an important role in oversight of the operational and technical issues raised with the introduction of new generic Top-Level Domains.
We are concerned, however, that four of the Recommendations give ICANN roles outside of its jurisdiction, and well beyond its operational and technical competence. Our comments on those recommendations are as follows:
Recommendation Three: Strings must not infringe the existing legal rights of others that are recognized or enforceable under generally accepted and internationally recognized principles of law.  Examples of these legal rights that are internationally recognized include, but are not limited to, rights defined in the Paris Convention for the Protection of Industry Property (in particular trademark rights), the Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political Rights (ICCPR) (in particular freedom of expression rights).
Recommendation Six: Strings must not be contrary to generally accepted legal norms relating to morality and public order that are recognized under international principles of law.  Examples of such principles of law include, but are not limited to, the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and the International Convention on the Elimination of All Forms of Racial Discrimination, intellectual property treaties administered by the World Intellectual Property Organisation (WIPO) and the WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPS).
Both of these recommendations suggest ICANN should be given the power to make judgments about matters of complex domestic and international law. ICANN has neither the expertise nor the jurisdiction to make such judgments and both of these recommendations should be deleted.
Recommendation Eight: Applicants must be able to demonstrate their financial and organisational operational capability.
The recommendation logically flows from one of the Report’s principles – that an applicant must have the capability to meet its obligations. However, this 
Recommendation does not confine the query to an applicant’s ‘capability’ in relation to their application for a Domain Name’, and potentially allows scrutiny of applicants beyond what is necessary to determine their ability to meet their Domain Name obligations.  We would recommend that the wording be amended to read …’capability to meet their obligations in relation to their Domain Name(s)”.
Recommendation Twenty: An application will be rejected if an expert panel determines that there is substantial opposition to it from a significant portion of the community to which the string may be explicitly or implicitly targeted.
This recommendation, again, extends ICANN’s role well beyond its area of competence, and begs far too many questions. Who would comprise the ‘expert panel’; who determine what ‘substantial opposition’ might be, or even that it may arise; what is meant by a ‘significant portion of the community’, and what comprises the ‘community’ referred to?  The Internet community comprises far too wide a range of cultures, religious and philosophical beliefs, and social norms to allow any one ‘expert panel’ sit in judgment on such issues.
The Report’s principles include the following:
The string evaluation process must not infringe the applicant's freedom of expression rights that are protected under internationally recognized principles of law.
Establishing an ‘expert panel’ to determine ‘substantial opposition’ from a ‘significant portion of the community’ had the very real potential to infringe those very rights. This recommendation should be deleted.
Comments of Joe Baptista, PublicRoot Consortium, www.publicroot.org
The comments made by me here today are on behalf of all participants in the Inclusive Name Space as well as in other root servers.  These comments are submitted to the Ad-Hoc Working Group on New gTLDs.

ICANN has failed to properly administer the name space.  This has resulted in significant root fractures.  Some of the largest being the Government of China, Ministry of Information Industry (MII) that serves the nation of China, The Arabic Internet Names Consortium (AINC) that serves many countries in the middle east, and commercial operations like the UnifiedRoot that serves major ISPs like Tiscali and the nation of Turkey.

The Inclusive Name Space and all alternative root participants, all members of the At-Large community wish to express our concerns that ICANN not issue colliding TLDs when new Top-Level domains are created.  There are currently 11,988 TLDs in all the known roots on the Public Internet.

In order to ensure that ICANN implement a process that allows the introduction of new top-level domains that respect the principles of fairness, transparency and non-discrimination, and that strings are not confusingly similar to an existing top-level domain in the inclusive name space or any other root name space, and that strings must not infringe the existing legal rights of others that are recognized or enforceable under generally accepted and internationally recognized principles of law, then I ask that ICANN not issue any Top-Level Domains listed in the quoted file below titled "Inclusive Name Space TLD Compilation" dated October 21, 2007.

This file is also available at the following URL:

http://www.publicroot.org/technical/INS-TLD-compilation.txt
Comments of Carl Austin Bennett:

I'd made a number of comments during the public comment period; while I'd prefer not to repeat them in their entirety, the following points should be addressed:

* The section on trademarks is badly flawed. It attempts to turn trademark law into something it was never intended to be; a claim on a name in every context and field of endeavour in every nation on Earth. In one respect this is overly broad (it makes no sense for the makers of SCO Unix to be able to demand that .Sco not be used as an abbreviation to refer to Scotland, given that one is computer software and the other a country within Her Majesty's United Kingdom of Great Britain and Northern Ireland).  In another, it's too narrow as plenty of names of people, companies, organisations and projects are not trademarks but could still be subject to abusive regsitration. The defining criteria should be that an abusive registration, whether or not it resembles the name of a trademark in any individual country, be defined as one in any of the following categories:

a) Similarity in name to any person, organisation, company, project or product with an intent to impersonate 

b) Similarity in name to any person, organisation, company, project or product in a way likely to misdirect Internet traffic intended for another registrant in an attempt to obtain any form of commercial benefit, including pay-per-click linkspam parking schemes

c) Duplicate registrations, where large numbers of domains are pointed to the same content (or synthesised content) in an attempt to obtain additional Internet traffic beyond that which the site would ordinarily merit, and at the expense of rendering substantial quantities of domains unavailable for registration by other prospective registrants.

d) Domain resale and warehousing schemes, where domains are acquired solely for resale at prices above original registration fees.

* The sections about whether an individual string is "culturally appropriate" or accepted by some poorly-defined "community to be served" should be removed. They are too vague and too prone to abuse as a means of censorship of content. The decision to implement .eh should be decided on technical grounds, not on political desire to avoid offending the Moroccan government occupying the Western Sahara; .kurd and other politically-disputed identifiers should not be rejected solely on the whims of the Ankara or Baghdad régimes. To venture this area of very subjective evaluation is inevitably to cause serious freedom-of-expression issues and is to be avoided at all costs.

* Section 19, which forces the use of the ICANN-accredited registrars and hamstrings the registry in its ability to discriminate between these registrars, should be removed in its entirety. ICANN's registry-registrar model was developed for large gTLD's like com/net/org and is not necessarily suited to narrow communities such as the existing .gov .mil .edu. ICANN doesn't attempt to force the operators of .mil to resell the domain through GoDaddy and its various rivals; the same considerations will inevitably apply to other specialised TLD's in the future.

There is also the rather serious issue that this "accreditation" does not, in and of itself, signify what the public would normally associate with the formal term "accredited". It merely certifies a base technical competence and willingness to pay substantial fees to ICANN. There is no code of ethics and no usable process for the "accrediting" body to handle and resolve complaints from the public about the conduct of those holding this designation. In many cases, individual or related companies have created multiple "ICANN-accredited registrars" or acted in collusion with other existing registrars solely to gain an advantage in the acquisition of expiring domain names; the practice is extensive enough that many small individual registrars who do operate honestly no longer have a fair chance to register expiring domains. In some cases, the "accredited" firms are simply not in the business of retail domain registration at all, exist solely to engage in "domain tasting" schemes, exist to register millions of names for pay-per-click "domain parking" or to operate the sort of domain warehousing schemes that would make the average sports-stadium ticket scalper blush. And then there's the whole RegisterFly fiasco; a restriction that forces a registry to deal with all ICANN registrars equally, regardless of past and ongoing abuse of the system, would force a registry to continue to issue names to registrars who are clearly operating in a manner directly contrary to the public interest and the interest of individual registrants. A registrar who is abusing the system should be removed from further registrations at the discretion of the registry; the abuses should not be allowed to continue solely on the basis of whether their payments of ICANN fees are up to date.

Comments of Beau Brendler, Director, Consumer Reports WebWatch

Statement of Consumer Reports WebWatch on GNSO Report on New Generic Top-Level Domains

October 24, 2007

Consumer Reports WebWatch is the Internet integrity division of Consumers Union, the non-profit publisher of Consumer Reports Magazine, Web site and other publications, with a reach of more than 7 million consumers in the United States and Canada.

WebWatch’s audiences include business, government and consumer constituencies, but within policy and Internet governance arenas, we represent the interests of consumers who may have no specialized training or education in Internet use. We do not consider domain-name registrants, for example, to be “end-users” of the Internet. We consider domain-name registrants to represent a small percentage of overall Internet users. We consider domain-name registrars and registries to be even smaller percentages of those with overall Internet user interests. We believe our goal within ICANN and within its at-large community is to advocate for overall Internet users at-large.

WebWatch believes in consumer choice and freedom. With proper implementation and consumer education we believe the addition of new domain names will benefit consumers and create positive development for the Internet.

However, we cannot support the current GNSO Report on New TLDs, and strongly recommend the ICANN board send the report back to the GNSO for reconsideration and redrafting.

We will give general comments in section one, followed by specific comments in section two on those among the 20 recommendations and implementation guidelines we believe are most important to consumers. We will end with section three, statements of agreement and disagreement with other constituencies.

I. General comments.

· Consumers have a limited understanding of the domain name system. For instance, most believe they are safer on sites within the .org domain and attribute a higher level of credibility to sites with a .org suffix. They believe the .org domain to be the providence of non-profit organizations, therefore subject to more intensive oversight and scrutiny, having a higher bar for “admittance” than a .com or .biz site. In reality, no such restrictions exist for .org such as those on .edu or .mil. We believe ICANN and the GNSO need to ascertain additional detail on consumer perceptions of the domain name system, either through survey research or literature review. ICANN should work with other organizations to promote better consumer education about how domains work. Few consumers are aware, for instance, of the sponsored domains, .COOP, .AERO, .TRAVEL, etc. What has ICANN and the GNSO learned from the success of, say, .MOBI and the failure of .COOP?

· The GNSO document contains no specific language about safeguards and provisions to prevent criminal abuse of TLDs. For an organization seeking to create a new TLD, what would the abuse complaint handling procedure be? How would takedowns be handled? To overstate the case, in order to make a point: The GNSO document is so vaguely worded it appears there would be little to prevent the Russian Business Network (http://en.wikipedia.org/wiki/Russian_Business_Network) from creating, for example, a .trust domain in hopes of convincing consumers they could transact there in safety, while at the same time selling registrations to unscrupulous operators.

· The document presumes only law enforcement agencies should be considered authoritative sources for investigations and takedowns. In the United States, most consumers find law enforcement agencies to be unresponsive in cases of individual identity theft and Internet fraud. What recourse would consumers have with operators of sites in these proposed new TLDs? We know from experience TLD administrators are not interested in dealing with anyone who is not in a law enforcement organization. What about consumer organizations the public?

· Since most consumers are concerned about phishing, identity theft, fraud and other problems, we believe any document discussing means of creation for new TLDs must be specific in addressing safeguards in the creation and administration processes that would prevent these problems. The GNSO document is grossly inefficient in this regard. Strengthening and specification within these documents is especially important in light of the review of Registrar Accreditation Agreements (RAAs). Consumer Reports WebWatch publicly stated, and stated within the RAA working group document, that these current agreements contain few to no incentives for compliance. In short, the RAAs have no teeth, and this GNSO document has no teeth.

II. Specific comments: Recommendations.

7. “Applicants must be able to demonstrate their technical capability…” According to what set of guidelines and provisions?

8. According to what criteria, and to whom, in what time frame, triggered or prompted by what circumstance?

9. Where will it be published? How will it be brought to the attention of the public? What are the criteria and how will they be arrived at?

12. How will dispute resolution and challenge processes be established? What guidelines will be used to establish them and what is the source of these guidelines? How will disputes be resolved in a timely matter? Who has dispute resolution oversight?

19. Or else? What is the penalty for violating this provision? What is the incentive for compliance?

20. Who will be on the expert panel? How will its makeup be determined? To whom will it answer?

Specific comments: Implementation guidelines.

IG C: What is the definition of “frequent”? What format will the communications be in?

IG P: What criteria will be used to determine the makeup of the dispute resolution panel? To whom will it report? What sort of oversight will it have?

III. Statements of agreement and disagreement with other constituencies.

We agree with the Non-Commercial Users Constituency’s assessment of recommendation 6, found on page 29 of the GNSO final report Part B.

We agree with the Non-Commercial Users Constituency’s comment on recommendation 7, found on page 31 of the GNSO final report Part B.

We disagree with the NCUC’s comment on Recommendation 8 (page 31) in that we believe more criteria are necessary, though we do agree that they must be published, adhered to, etc.

We disagree with the NCUC’s comment on Recommendation 11 (page 32). We do not believe placing limits on the participation of ICANN staff will generate the outcomes the NCUC posits.

We agree with the Business and Commercial Users’ Constituency in their statement of concern about abusive registrations.

We support discussion and possible implementation of the recommendations cited by the Business and Commercial Users’ Constituency to help control abusive practices. The BCUC suggests (paraphrase):

· Graduated sanctions for contract non-compliance

· Avoiding confusingly similar domain names

· Avoiding infringement of third-party prior rights

· Clear, quick and low-cost procedures for dispute resolution and removal of bad-faith registrations

· Measures to prevent abuse of personal data

Thank you for the opportunity to comment.

The Comments of Jeff Williams:

· [Gnso-liaison] Recommendation #3   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] Recommendation #3   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] Welcome to the Ad-Hoc Working Group on New gTLDs   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] ICANN Bod independant review?   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] My comments to the new gTLD document   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] Business Constituency Contribution   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] Business Constituency Contribution   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] [nznog] Re Yahoo and Spam...   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] WebWatch statement on GNSO report on gTLDs   jwkckid1 at ix.netcom.com 
· [Gnso-liaison] Preliminary Report of the new gTLDs ad hoc Working Group   jwkckid1 at ix.netcom.com 
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