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“Batching” of new gTLD Applications:

“IDNs First” Proposal 

The Issue:

The ICANN new gTLD evaluation process has been set up to process no more than about 500 applications simultaneously.  Many people seem to think that ICANN will receive far in excess of this number of applications by the time the application window closes on April 12, so there needs to be a way to divide the applications into batches for processing.   

In December, the ICANN Board announced that it would use a "secondary time-stamp" method for batching. After the close of the application window, applicants would then have “to obtain a time-stamp through a designated process.”  The Applicant Guidebook released January 11, the day before the application window opened, reflects this batching method.  

This batching method, announced unilaterally by the Board without the opportunity for public comment, has a number of flaws, including the high risk that it could be gamed.  But most significantly, it represents a critical missed opportunity.  
ICANN should instead adopt the “IDNs First” batching methodology, which avoids the flaws of the “secondary time-stamp” method, meets the Board’s stated criteria, and provides the conditions that could enable important improvements across the entire new gTLD rollout process. 
Our proposal:  if batching is needed, new gTLD applications should be batched for evaluation  as follows: 

BATCH I:  


(1)  All applications seeking IDN character strings; 

(2)  All applications classified in string contention sets with IDN applications.  

BATCH II:


(1)  All community applications;


.(2)  All applications classified in string contention sets with community applications.   

BATCH III:  


(1)  All geographic applications;


(2)  All applications classified in string contention sets with geographic applications.   
BATCH IV: 


All remaining applications, using another batching methodology if further batching is needed (i.e., if more than 500 applications remain unprocessed).
RATIONALE:  This proposal addresses multiple concerns articulated by multiple segments of the ICANN community. In short, it is a win-win-win scenario.  The advantages include:

· It gives priority to those applications with the greatest likelihood of achieving the stated goals of the program – to increase consumer choice and competition, and to advance the integration of the “next billion users” of the Internet.  The economic experts commissioned by ICANN to assess this question concluded that the greatest potential consumer benefits were most likely to arise from “differentiated offerings,” and most notably from “top level IDNs” and from “community-based applications.”
  Many governments, speaking individually and through the GAC, have taken a similar view, urging ICANN to exercise some level of judgment and prioritization in addressing different categories of new gTLD applications differently.  

· It responds to the long-standing and recently reiterated call from governments that ICANN consider a phased introduction of new gTLDs.  GAC members have long called for this, and continue to do so.  See, e.g., the January 3 letter from Assistant Secretary of Commerce Strickling (“after the application window closes and ICANN publishes details about the pool [of applications] … it would be useful for ICANN to assess whether there is a need to phase in the introduction of new gTLDs”).  While many critics have advocated that the phased approach be applied to limit the total number of applications in the entire round, an “IDNs First”  categorical batching program such as the one proposed here would deliver at least some of the benefits of that approach, without fundamentally altering the structure of the new gTLD launch in a way that the ICANN Board might view as a rejection of the ICANN consensus process.  
· Experience gained in processing the first batches would make it a pilot program for all players in terms of future batches, and would improve the quality of the entire gTLD launch. 
 In particular: 
· Early batches will provide a useful test bed for evaluating the effectiveness of other aspects of the new gTLD program, including but not limited to the rights protection mechanisms (RPMs) aimed at reducing the need for defensive registration and facilitating the expeditious removal of abusive registrations.  While to some extent this would be true of any batching protocol, under the proposal the test bed would enable fine-tuning and other incremental improvements of RPMs before the gTLDs in which they are likely to be most intensively needed – so-called “generic” TLDs – are processed. 
·  Similarly, IDN gTLDs present unique technical issues, so devoting the first batch to them will enable the community to focus on working out any bugs that present themselves.  
· Early batches could also receive more careful monitoring and evaluation because they  would not necessarily comprise as many as the 500 or so applications that would mechanistically be allocated to the first batch under the Board-approved protocol.  
· We anticipate that the proposal will have wide appeal among ICANN stakeholders.  For example, placing IDN and community applications in the first batch for processing should receive support from ICANN stakeholders such as the ccNSO and ALAC, respectively.  Further, in past gTLD rounds, those sponsored TLDs with rigorous and strictly enforced registration eligibility restrictions have had very low levels of cybersquatting, if any.  Accordingly, placing community applications in an early  processing batch should help defuse the concerns of some in the trademark community about the “deluge” of new gTLDs and the threat of cybersquatting in such gTLDs.  Placing IDN and geoTLD applications in those earlier batches should similarly defuse concerns.  Taking advantage of the batch processing and more gradual delegation rate to closely monitor trademark RPM implementation, to identify necessary changes, and to revise those RPMs accordingly will have tremendous appeal to the trademark community.

· The proposal is fair to .brand applicants.  Some .brand applicants will be included in the first three batches, because they either are, or will be in contention sets with, IDNs, community or geographic TLD applications.  Furthermore, since .brand applicants will almost certainly share strong interests in effective RPMs at the second level, especially in “generic” TLDs, all .brand applicants will benefit from the potential improvements to RPMs that the proposal makes it possible to be developed and implemented based on experience in the early batches. Those  .brand applicants allocated to Batch IV also will have a longer period in which to assess the actual competitive landscape of new gTLD applications, including other applications pending that may implicate their brand, and more time to reach accommodations with other applicants that satisfy their concerns. 

· The proposal avoids any issue of ICANN "picking winners and losers" or employing subjective selection criteria.  In each case, it is up to the applicant to decide whether to seek an IDN character string, whether to designate the application as a community application, or whether to seek the governmental endorsement (or non-objection) required of geographic gTLD applications.  Their decisions are immediately obvious and objectively verifiable on the face of their applications.  (In any case, an application not in an early batch is not a "loser"; it will just be processed later.  Nor is any application in an early batch a "winner," since it must first go through the evaluation process, can be subject to an objection, etc.)
· There is little risk of gaming.  No one is likely to switch from an ASCII character string application to one employing IDNs simply to get into the first batch; the business models and target audiences of IDN and ASCII proposals are likely to be highly distinct.  Similarly, there are already incentives in the program to claim community status, and disincentives to avoid self- designation as a geo application, and applicants are unlikely to switch into these subsets simply to qualify for the first or second batch.  By contrast, the “secondary  time-stamp” approach, like any landrush, invites gaming.   
· A decision by the Board to switch to this batching protocol from the one announced in December would do no violence to the ICANN policy development model.  Batching is inarguably an implementation issue, not a policy matter that some will argue must be subject to the ICANN consensus process.   There is little or no community investment in the protocol announced by the Board, which did not itself emerge from any policy development process and indeed has never even been the subject of a public comment process.  
· “IDNs First” batching as proposed here would meet the criteria identified as important by the Board in its “rationale” statement for the December 8 batching resolution at least as well as the method the Board actually chose.
  It does not involve random selection (subject to legal challenges as a lottery); it would not require any re-engineering of the TAS application system; it relies on the judgment of the applicant (as to which kind of gTLD application to make), not on any judgment calls by ICANN; it fully addresses concerns about diversity by giving priority to IDN applications, virtually eliminating the threat of European/North American dominance in the early batches; and this batching approach would more reliably allow for an opt-out approach, since an IDN applicant (for example) would know that his application would be in the first batch unless he opted out.  
· What the Proposal Is Not.  The proposal does not call for delaying processing applications in the later batches (including .brand, and “generic” applications) until all applications in the IDN, community gTLD and geoTLD batches, sequentially, are either rejected or delegated.  Instead, processing of the community applications batch would begin when ICANN completes its Initial Evaluation of the last application in the IDN  batch, and the geoTLD batch would begin to be processed when  Initial Evaluation of the last community application is complete.   Similarly, the proposal does not require that third-party objections against applications in a preceding category batch be resolved before proceeding to evaluate applications in the next category batch.  It also does not require that all string contentions implicating applications in the first category batch be resolved before starting evaluation of the next category batch.
 







� � HYPERLINK "http://www.icann.org/en/topics/new-gtlds/phase-two-economic-considerations-03dec10-en.pdf" ��http://www.icann.org/en/topics/new-gtlds/phase-two-economic-considerations-03dec10-en.pdf�, at 3. 


� We recognize that for any particular application, batch priority for evaluation might not correlate with priority for delegation (because a particular application might require Extended Evaluation, might be subject to one or more Objections, etc.).  In general, though successful applications in earlier batches are likely to be delegated prior to those in subsequent batches.  


� See � HYPERLINK "http://www.icann.org/en/minutes/resolutions-08dec11-en.htm#1.2" ��http://www.icann.org/en/minutes/resolutions-08dec11-en.htm#1.2�. 


�  Applications in string contention would be processed in the same batch; this is consistent with ICANN’s current position.  However, applications in string contention would be processed in the earliest possible batch (e.g., a .geo application in string contention with an IDN application would be processed with the IDN batch).
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