Naming Function Agreement Review — Paul Kane’s Comments and ICANN’s Response

Section Paul Kane’s Comment ICANN’s Response Status
#
n/a | was givenanactionitemthe call before We are not clearon what is being
lastto review the proposed Naming recommended through this statement. The key
Agreement. As mentioned duringthecall | | purpose of the Naming Function Contract
would needthe assistance of the ccTLD should be to require the naming function
community as | was notup to speedonthe | operator(PTI) withthe obligationtoadhere to
work of the Framework of Interpretation. established policy. Itisimportantthatthe
Naming Function Contract notbe, in and of
| am advised thatthe headline concernis itself, the place where any policies are defined,
the needforPTl to be a service provider or a documentthatauthorizes PTlto alteror
acceptinginstructions fromthe ccTLD avoid those established policies and/or
Registry community and not a point of established documentation on how those
Registry control. Registry Policy occursin policies and processes are to be implemented.
otherforums, founded on applicable law, To that end, we agree that any statements of
culture and operating environment of the registry control are not appropriate in this
existing ccTLD Registry Manager. Contract. We have insteadincorporated
broaderreferences (asrefined below) to the
sources of such policiesand processes.
1.1(o0) | *Section 1.1(00).* In the definition of This update is acceptable. Update is being made to the agreement.
“Significantly Interested Parties,” the
phrase “these partiesinclude, without
limitation” Should be modified to read
“these partiesinclude, butare notlimited
to” In orderto be consistent with the
phrasingusedin the final FOl report.
4.2 *Section 4.2* requires the Contractorto The language of “primary operations” doesnot | There has been nofurtherdiscussionon

performthe IANA Naming Functionin the
US and to demonstrate thatall primary

operationsand systems will remain within
the US. Isadditional flexibility needed for

preclude the possibility of remote employees
or support. The flexibility is already present,
and no further modifications are needed.

the CWG listregardingthisitem. Need
confirmation from the CWGthat item
can be considered closed with no edits.
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remote personnelwith operational
responsibilities outside the US?

4.5

4.7

n/a

4.7 2. Thereference tothe GACPrinciples We’d like to understand more about the need ICANN would like more information
should read: “Where applicablein for specificreference toSection 1.3. We are regardingthe needforspecificreference
accordance with Section 1.3 thereof, the interested inaccommodating thisrequest, but | to Section 1.3.

2005 Governmental Advisory Committee needa bit more information.
Principles and Guidelines forthe Delgation

and Administration of Country Code Top

Level Domains (“GAC 2005 ccTLD

Principles”).

n/a Any subsequentreference tothe GAC See above. ICANN would like more information
Principlesshould read, “where applicablein regardingthe need forspecificreference
accordance with Section 1.3 thereof, the to Section 1.3.

GAC 2005 ccTLD Principles.”
4.10(a) | *Section4.10(a).* Is the prohibitionon PTI will be under contract with ICANN to There has been no furtherdiscussion on

publication of posting of reports and other
deliverables practical? Asa minimum, PTI
should be permitted to postordinary,

performtoall required specifications. Failures
of PTlin deliveringthe properreports or
deliverablesare imputedto ICANN and could

the CWG listregarding thisitem. Need
confirmation fromthe CWGthat item
can be considered closed with no edits.

Page 2 of6




scheduledreportsin pre-approved formats
without ICANN review.

serve as the basis for challenging the existence
of PTlor ICANN’s continued role in contracting
withan IFO. This prohibitionis practical and
easily workable, forexample, through the
agreement upon templates forreporting, just
as recommended.

5.3(a) *Section 5.3(a)* prohibits the Contractor The intent of this provisionisto prevent PTI There has been no furtherdiscussion on
from modifyingthe zone fileorassociated | from performingthe RootZone Maintainer the CWG listregarding thisitem. Need
information without written authorization | role. confirmation fromthe CWGthat item
from ICANN. While that may make sense can be considered closed with suggested
for some things (adding/deleting gTLDs, Upon review, ICANNis considering replacing edits.
e.g.,)itcan be - and inthe past has been - this clause with language stating “PTlis not
interpretedto preventroutine changes authorized to performthe root zone maintainer
such as the addition of a new name server | servicesasdefinedinthe RZMA unless
by an existing TLD operator. This would authorized by ICANN.” Thiswould also require
obviously be very problematic definingthe RZMA within the Naming Functions

Agreement.

6.1(c) *Section 6.1(c)* permits the PTlto redact The language that isincluded here istoaddress | ICANN discussed with Sidley and
Board minutes containing material that “is | circumstances such as sensitive delegation- proposed addinglanguage that PTI
subjecttoa legal obligation thatthe relateditemsthat customers have the current | commitsto the same level of
Contractor maintainsits confidentiality.” expectations to maintain as confidential, transparency and confidentiality that
There have beenrecent examples where sensitiveemployment matters, items that ICANN is bound to perthe ICANN Bylaws.
these kind of confidentiality provisionsin wouldimpair PTl’s negotiating stance (such as
ICANN’s contracts with its vendors and maximum financial authorizations forleases or
consultant prevented community accessto | high dollarvalue contracts requiring PTI Board
information about consultant payments, approval). Thisissimilartohow ICANN
etc. Is there a wayto minimize these kind | maintainsits Board minutes. The general
of redactions? transparency concerns raised in thiscomment

are separate issues. Thereisnothinginthe
CWG-Stewardship proposal thatrequires
information thatis currently understood by
customers of the IANA functions as confidential
to be treatedina different fashion by virtue of
the transition.
7.1 *Section 7.1* refers to “delegation, The reference to “redelegation” can be Update is being made to the agreement.
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redelegation, and transferof aTLD. The
term “redelegation” should not be usedin
the context of ccTLDs. Under the FOI, the
terms “Delegation,” “Revocation,” and
“Transfer” are defined and used toreferto
changes of this sort.

modified to “revocation” toalign with the FOI.

7.3(c) *Section 7.3(c)* refers to “SCWG” whichis | We can incorporate a definition of SCWG, as Update is being made to the agreement.
not defined. usedinthe ICANN Bylaws.

8.2 *Section 8.1* has an internal reference to Reference should be to 8.2. Final confirmation | Allinternal references will be confirmed
Section 8.2(a), which does not exist. of cross references willbe completed priorto for the final draft of the agreement.

execution of agreement.

9.4 *Section 9.4* contains an internal Reference should be to 14.15. Final Allinternal references will be confirmed
reference to Section 14.16, which doesnot | confirmation of cross references will be for the final draft of the agreement.
exist. completed priorto execution of agreement.

10.1(c) | *Section 10.1(c)* appearsto introducethe | Section 10.1 continuesthe longstanding There has been no furtherdiscussion on
conceptof userfeesforIANA Naming limitation that, inthe eventthereisa the CWG listregardingthisitem. Need
Function Services. How would this work, determination thatfees will be charged forthe | confirmation fromthe CWGthatitem
and are there adequate constraintson performance of the IANA functions, thosefees | can be considered closed with no edits.
ICANN?s ability to approve and PTI?s ability | must be based onthe actual costs incurred.
to impose suchfees? Thislimitationonfeesisalsoincludedinthe Sidley separately has suggested one

ICANN Bylaws at 16.3(a)(vi), identifying that clarifying edit, which ICANN agrees to
thisisa material provision inthe naming and will incorporate into the next version
function agreementthat cannot be modifiedif | of the agreement.
a majority of the ccNSO council and GNSO
council reject such a modification. This concept
iscarried overfromB.2 of the current IANA
Functions Contract, and was contemplatedin
Annex S of the CWG Proposal.
12.1 *Section 12.1* Confidentiality. This This provisionisincludedtoidentifythatthere | There has beennofurtherdiscussionon

provisionis extremely broad, covering
everything ICANN gives Contractorand all
data acquired or developed by Contractor
in performingthe agreement. Why isthis
necessary and how can that be reconciled
with ICANN’s obligations relating to

are parts of work that PTI will undertake that
are highly confidential and sensitive, asthey
directlyimpact the operationsand
management of the root zone. It isappropriate
for a strict confidentiality clauseto be in place
for the technical nature of PTI’s work.

the CWG listregarding 12.1. Need
confirmation fromthe CWGthat item
can be considered closed with no edits.

For 12.3, ICANN discussed with Sidley
and proposed adding language that PTI
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transparency. Forexample,itisnoteven
clearthat members of the PTI Board,
members of the IFRteams, etc. will have
access to PTlinformation. Inaddition, the
currentdraft deletes the previous Section
12.3 (RequestforInformation).

Nothing withinthe Naming Functions Contract
limitsa PTI Board member’s ability to access
documentation.

The ability for IFR teams to accessinformation
isgoverned through the ICANN Bylaws at
Section 18.4, which specifies that these types of
review teams would have access toinformation
subjectto disclosure requirements (such as
through non-disclosure agreements, etc.) that
are beingdevelopedtogovernreviewteam
access to informationingeneral. IFRTeam
access is not limited through this Naming
Functions Contract.

If PTI’s operations would be enhanced through
the applicability of processes such as the DIDP,
we encourage the CSCto considerthisissue,
including the confidentiality concerns that the
customers of the IANA functions currently
expect.

The prior section 12.3 was added by external
counsel tothe CWG. There was no discussion
by the CWG Counsel as to how this
requirement was related to the CWG Proposal.
As discussed within the CCWG-Accountability
process, thereisnoinherentrighttoinspection
that goes beyond directors orthe member.
Within the CCWG-Accountability process, there
was agreementto give tothe Empowered
Community the ability toinspect ICANN books
and recordsinspecified circumstances. The
CWG-Stewardship’s contingencies did not

commits to the same level of

transparency and confidentiality that
ICANN is boundto perthe ICANN Bylaws.
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include thisright of inspection for PTl orany
contingency on ICANN’s DIDP process. Given
the specificand unique operational role of PTI,
language as proposed by external counsel
should notbe droppedinas an afterthought.
Accessto the limited, technically related
records that will exist within PTIshould be
carefully considered and constructed, including
with the affirmative participation of the
customers and impacted parties.
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