DRAFT AS OF 12 SEPTEMBER 2020
Terms of Reference (ToR) for the Community Representatives Group on the Establishment of the Independent Review Process Standing Panel 
Background	Comment by Author: GAC - Section I B should be explicit about the role of “ICANN org” – not merely “ICANN”. 

Understanding that the initial draft text is taken directly from the ICANN Bylaws, consideration should be given to the language in Section I B of the ToR to the phrase “work with” the SO-ACs and the Board.  If the role of ICANN org is anticipated to be only administrative and for ICANN org to act as a facilitator from time to time this may require some elaboration beyond the quoted Bylaws language.  

Understanding that part of the draft texts is direct quotation from the Bylaws, the reference to “the Board” in section B quoted from the Bylaws seems to require some clarification and/or elaboration as it appears to be in addition and complementary to the Board role defined in Section I D quoted from the Bylaws. Maybe an exchange with the Board regarding its expectations regarding the interpretation of its role under both Bylaws sections (Section 4.3(j)(ii)(B) and Section 4.3(j)(ii)(D)) would be advisable.

To the extent that an “external expert” is expected to also be involved in this effort but is not mentioned until Section II of the ToR, perhaps some reference to the role of the external expert should be made in Section I B or the expert should have its own paragraph in Section I. 

The Independent Review Process (IRP) is form of arbitration that provides for independent third party review of ICANN actions alleged by an affected party to be inconsistent with ICANN’s Articles of Incorporation or Bylaws.[footnoteRef:1] The Bylaws require that an omnibus Standing Panel be established from which Panelists shall be selected to preside over each IRP dispute.[footnoteRef:2]  The Bylaws specify that the omnibus Standing Panel shall be established in the following manner: [1:  See ICANN Bylaws, Art. 4, § 4.3 (https://www.icann.org/resources/pages/governance/bylaws-en/#article4). ]  [2:  See id. at § 4.3(j). ] 

(ii) 	ICANN shall, in consultation with the Supporting Organizations [SOs] and Advisory Committees [ACs], initiate a four-step process to establish the Standing Panel to ensure the availability of a number of IRP panelists that is sufficient to allow for the timely resolution of Disputes consistent with the Purposes of the IRP.
* * * 
(B)	ICANN shall issue a call for expressions of interest from potential panelists, and work with the Supporting Organizations and Advisory Committees and the Board to identify and solicit applications from well-qualified candidates, and to conduct an initial review and vetting of applications.
(C)	The Supporting Organizations and Advisory Committees shall nominate a slate of proposed panel members from the well-qualified candidates identified per the process set forth in Section 4.3(j)(ii)(B).
(D)	Final selection shall be subject to Board confirmation, which shall not be unreasonably withheld.[footnoteRef:3] [3:  Id. at § 4.3(j)(ii).] 

Following discussions facilitated by ICANN org with the Chairs of the SOs, ACs, Stakeholder Groups and Constituencies, it was agreed that the community work on the establishment of the Standing Panel will be accomplished through a small representational group of members appointed by the SOs and ACs (the Community Representatives Group on Establishment of the IRP Standing Panel or IRP Community Rep. Group or the Group).   


Purpose, Scope of Work, Issues to be Addressed, and Timeline
Purpose	Comment by Author: GAC  - The GAC agrees with previous discussions regarding a point discussed on a previous call regarding future work that may be necessary to replace or add new panel members. Particularly, the GAC agrees with the previous sentiment expressed that, “the group’s processes should be replicable as the IRP Standing Panel will need to be refreshed from time to time”.

The purpose of the IRP Community Rep. Group is to work with ICANN org to evaluate and vet candidates for the IRP Standing Panel, and to collectively nominate a slate of Standing Panelists to the ICANN Board for approval.
Scope of Work
To achieve its purpose, the IRP Community Rep. Group will focus on and be guided by the topics and issues listed in Section C. If other topics and issues become apparent that are not listed and that in the view of the IRP Community Rep. Group need to be addressed to achieve its goal or if topics and issues become outside of the scope of the Group, the IRP Community Rep. Group should take these into consideration and amend the ToR as appropriate in the manner specified in Section II.D.  
High Level Overview of Topics and Issues to Be Resolved and Timeline	Comment by Author: ccNSO Council - would like to understand the estimated time commitment expected from group members.

The main topics to be addressed by the IRP Community Rep. Group and associated timeline by which they will be achieved are as follows. 

	Topic/Issue
	Timeline

	1. In coordination with ICANN org, select an external expert to help conduct initial interviews, vet candidates, and identify a slate of well qualified panelists for Board approval.	Comment by Author: GAC - The GAC generally supports the draft ToR; noting, however, that the timelines seem somewhat ambitious and optimistic. Similar to the timeline expressed by the ccNSO, the GAC would need at least 3 weeks to issue a call for volunteers and select members to appoint to the representative group. The GAC agrees with the RySG that, realistically, it may take as long as six weeks to select the panel volunteers - depending on when the work starts.

The ToR may need to be expanded to include the role and responsibilities of the external expert. Provisions should be made for how the expert is to be selected (e.g., a call for expressions of interest?). The GAC believes that ICANN org should drive the process to select the expert, in consultation, with the IRP Group.
	By 30 September 2020

	2. Define the process for how the expert will coordinate with the IRP Community Rep. Group on vetting candidates and identifying a slate of panelists, including potential interviews as appropriate.
	By 15 October 2020

	3.  Work with the expert to confirm a skillsets matrix for evaluation of candidates. 
	By 15 October 2020

	3. Coordinate with and oversee the expert’s work on vetting candidates. 
	By 15 November 2020

	4. After facilitation by the expert, recommend a slate of well qualified panelists for Board approval.  
	By 15 December 2020



Amendments to ToR 	Comment by Author: GAC  -  Although Section II D presents options for amendment to the TOR, the GAC believes there should be similar rules and expectations for initial approval of the ToR.  Initial ToR approval could be handled similarly to the process used by previous cross community working groups: i.e. the charter should be adopted by the (chartering) SO-ACs and subsequent “amendments” would also be subject to approval of those chartering SO-ACs. 
The ToR may be amended [upon consensus agreement by the IRP Community Rep. Group.] or [by consensus agreement of the SO/AC Chairs following a referral to them by the IRP Community Rep. Group and upon] or [other process agreed to by the SO/AC Chairs].  

The Community Representatives Group on Establishment of the IRP Standing Panel
The IRP Community Rep. Group is comprised of representatives of the SOs and ACs who are appointed by their respective SO/AC. 

[Each SO and AC shall appoint x representative(s) to the IRP Community Rep. Group in accordance with its own internal processes. The representative(s) shall perform the work defined in these Terms of Reference on behalf of the representative(s)’ appointing organization and will have the authority to make decisions necessary to carry out the scope of work on behalf of his/her organization.]  OR [Each SO and AC shall solicit nominations for volunteers to serve on the IRP Community Rep. Group. The SO/AC Chairs shall select [x] members from amongst the nominees.  The selected volunteers shall have the authority to make decisions necessary to carry out the scope of work on behalf of the entity that nominated them.] OR [To be determined by the SO/AC Chairs].  Members shall be expected to participate regularly and in good faith. [The IRP Community Rep. Group Chair shall notify the appointing SO/AC if its appointed member fails to regularly attend meetings or participate in the work of the Group.]	Comment by Author: ccNSO Council - Preferably one representative but definitely no more than two representatives from each SO/AC.

RySG - Prefer the option whereby each SO and AC shall solicit nominations for volunteers to serve on the IRP Community Rep. Group; and the SO/AC Chairs select [we think 7 is a good number + 1 in reserve] members from amongst the nominees. Skillset and expertise should be the more important consideration for this Group rather than x number of representative/s from each SO/AC. To that end it will be important to develop selection criteria tailored to the role of the Group.

GAC - The GAC agrees with others that composition of the IRP Community Rep Groups should consist of at least one, but not more than two representatives selected by the internal processes of each SO or AC. Each SO-AC should also select at least one “alternate” representative group candidate so that any unexpected substitutions during the process can be made quickly and efficiently.  As this is an effort by the Empowered Community and not a typical policy development process, the GAC believes membership in the group should be equal for all SOACs and limited to selectees from the SOs and ACs.	Comment by Author: ICANN org – Clarification: This is not an effort associated with the Empowered Community as it is not one of the enumerated powers. 

Members

[TBD, including provision for selection of replacement members in the event a member resigns, is removed or otherwise vacates the position.]	Comment by Author: ccNSO Council - For a 3-4 month project there is no need to have a process to replace members. If SO/ACs decide there is a need for such a process, SO/ACs should have possible replacement already selected and ready to step in. 

RySG – Agree.

GAC - The GAC agrees with others that composition of the IRP Community Rep Groups should consist of at least one, but not more than two representatives selected by the internal processes of each SO or AC. Each SO-AC should also select at least one “alternate” representative group candidate so that any unexpected substitutions during the process can be made quickly and efficiently.

Observers

[TBD – Does the IRP Community Rep. Group want to allow observers to the group? How does the IRP Community Rep. Group want to balance transparency and confidentiality given that the work of the IRP Community Rep. Group requires confidentiality for some information?]	Comment by Author: ccNSO Council - The process could copy (to the extent applicable) the process already in place for the NomCom. No observers should be allowed. 

RySG - Agree. This group may well benefit from existing processes and working methods used by the NomCom.

GAC -  The GAC believes the NomCom experience with observers should be used as a guide and no observers should be allowed.

Staff Support

ICANN will provide adequate staff support to the IRP Community Rep. Group.

Chair 

[TBD – Do the SO/ACs wish to appoint the chair or leave that to the group once comprised? Presumably the method of appointment also determines the method of removal.  Do the SO/ACs wish to identify any vice-chair roles?]	Comment by Author: ccNSO Council - The group should be allowed to select the chair themselves. 

RYSG – Agree.

GAC - The GAC agrees with others that the representative group chair should be selected from among the members of the group by members of the group. The chair should have an administrative role that permits him or her to cast votes when called.

Operation of the IRP Community Rep. Group
The outcome of IRP Community Rep. Group’s work—the proposed slate of IRP Standing Panelists—will be presented to the ICANN Board for approval. 

Working Methods	Comment by Author: ccNSO Council - The process could copy (to the extent applicable) the process already in place for the NomCom….Locked wiki space should be provided to facilitate effective and efficient collaboration within the group. Recordings should be made but not published. Brief high-level notes should be taken.

RySG - Agree. This group may well benefit from existing processes and working methods used by the NomCom.

GAC - The GAC believes that the working methods of the representative group should generally be guided by the current NomCom operations.


[TBD - For SO/AC consideration: will meetings be recorded and transcribed for transparency and archival purposes but not published? Will the group publish brief (redacted) high-level notes of its deliberations? Will it use a (locked, password-protected) wiki space?]

Internal Decision Making 

[TBD - For SO/AC consideration: should all decisions be by consensus (though not necessarily full consensus)? Does the Chair have the authority to make consensus designations? Will dissenting members be able to file minority statements (if there is to be a report accompanying the final slate of nominee names)?] 	Comment by Author: ccNSO Council – preference by consensus, but, if necessary decisions by majority vote with the chair having a casting vote.

RySG -  Agree, with a slight nuance. The Chair position should be administrative only and during deliberations all members of the Group have an equal voice and vote.

GAC - The GAC believes that the representative group internal decision-making process might best observe the operational considerations of cross community working groups.  The GAC believes that representative group decisions should preferably be made by consensus, but, if necessary, decisions by majority vote would be acceptable - with even the chair having a vote.

Handling of Sensitive Information 

The nature of the IRP Community Rep. Group functions and activities requires confidentiality for some information (such as vetting of candidates and deliberations).
Any information relating or pertaining to a Candidate for the IRP Standing Panel will be marked “IRP Community Rep. Group Confidential Information” whether the information is in physical or electronic form. If ICANN org is able to provide information in a manner that anonymizes a candidate's identifying information, with a number or in another commonly accepted manner, ICANN org will confirm whether such information shall be considered IRP Community Rep. Group Confidential Information. 
IRP Community Rep. Group members agree to keep all materials designated as “IRP Community Rep. Group Confidential Information” confidential.
Access to IRP Community Rep. Group Confidential Information shall be restricted only to IRP Community Rep. Group members and ICANN organization staff supporting the Group, as well as to the expert engaged to support the Group. IRP Community Rep. Group members' confidentiality obligations shall be continuing and will survive a member's resignation from or conclusion of service on the Group, or the conclusion of the IRP Community Rep. Group’s mandate.
To the greatest extent practical, IRP Community Rep. Group Confidential Information will be stored only in a non-public central repository, which members can access on a read-only basis. Access controls and security safeguards protecting this information must comply with highest standards used by ICANN for protecting user authentication, confidentiality, and data integrity. Mechanisms must be in place that provide for the ability to identify and distinguish between IRP Community Rep. Group Confidential Information and non-confidential information. This will enable IRP Community Rep. Group Confidential Information to be destroyed or otherwise disposed of after the conclusion of the IRP Community Rep. Group deliberations without risking the loss of files that are needed for archival purposes.
IRP Community Rep. Group members agree to take all reasonable steps to dispose of any IRP Community Rep. Group Confidential Information in their possession, custody or control after the conclusion of the IRP Community Rep. Group deliberations. 

Confidentiality and Privacy	Comment by Author: ccNSO Council - The process could copy (to the extent applicable) the process already in place for the NomCom….Locked wiki space should be provided to facilitate effective and efficient collaboration within the group. Recordings should be made but not published. Brief high-level notes should be taken.

RySG - Agree. This group may well benefit from existing processes and working methods used by the NomCom.

GAC - On the issue of confidentiality, the GAC believes that the process could copy (to the extent applicable) the process already in place for the NomCom. In addition to not allowing observers, any representative group collaborative workspace should be “locked” to facilitate effective and efficient collaboration within the group. The GAC agrees with other communities that recordings of meetings can be made but not published and brief high-level notes should be taken.  GAC Members would like to understand the applicability, if any, of any freedom of information (FOI) requests that could be initiated as part of this work effort, including FOIs under national laws.	Comment by Author: ICANN org –RESPONSE TO QUESTION: If ICANN were to receive a request for the release of information, it would be processed under the DIDP, which includes defined conditions for non-disclosure that would be applicable to many parts of the candidate evaluation process.  ICANN information is typically not accessible through national FOI laws. 
All IRP Community Rep. Group members and ICANN organization staff supporting the IRP Community Rep. Group will safeguard all internal IRP Community Rep. Group Confidential Information and treat it as strictly private, confidential, and for the use of immediate committee members and organization staff supporting the IRP Community Rep. Group only.
Communications within the IRP Community Rep. Group are limited to the IRP Community Rep. Group members, ICANN organization staff supporting the IRP Community Rep. Group, and the expert engaged to support the IRP Community Rep. Group. Members may not designate alternates or include assistants or other associates.
IRP Community Rep. Group members will not disclose outside of the IRP Community Rep. Group any of the discussions, deliberations, communications, record and notes about the candidates. Further, IRP Community Rep. Group members, ICANN organization staff supporting the IRP Community Rep. Group, and the expert engaged to support the IRP Community Rep. Group will not disclose outside of the IRP Community Rep. Group the identities of the candidates under consideration by the IRP Community Rep. Group, unless the IRP Community Rep. Group as a whole has decided to do so and the explicit consent of the candidate(s) in question has been obtained. The IRP Community Rep. Group can agree to make justified, documented exceptions to this rule for specific purposes, such as a due diligence process.  Confidentiality of Candidate identities shall be assured in such exceptional cases.	Comment by Author: ccNSO Council - Re transparency: once appointments are made, the background and qualifications of the appointees should be made public. 

RySG – Agree.

GAC - The GAC agrees with other groups that once appointments are made, the background and qualifications of the appointees should be made public. 

Standards of Behavior & Conflicts of Interest

IRP Community Rep. Group members will act with the highest standard of personal integrity and ethical conduct in accordance with the ICANN Expected Standards of Behavior and the ICANN Community Anti-Harassment Policy and Terms of Participation and Complaint Procedure. 

The ICANN Board adopted a Conflicts of Interest Policy that applies to Officers, Directors, Board Liaisons and key employees of ICANN. (https://www.icann.org/resources/pages/governance/coi-en).  The Policy further states: ICANN will encourage ICANN Supporting Organizations and Advisory Committees and other ICANN bodies, as appropriate, to consider implementing the principles and practices of this COI Policy as relevant.
IRP Community Rep. Group members are expected to observe the principles and intent of the ICANN Conflicts of Interest Policy.  IRP Community Rep. Group members are required to provide to the IRP Community Rep. Group Chair a Statement of Interest (SOI), updated at least annually or whenever there is a material change, setting forth those specified interests, relationships, arrangements, and affiliations that may affect (or might reasonably be seen to affect) the judgment of the members in the conduct of their participation within the IRP Community Rep. Group. A completed SOI, updated at least annually, is a precondition for members to participate in the IRP Community Rep. Group. SOIs will be published for transparency purposes. IRP Community Rep. Group members must promptly notify the Chair of the IRP Community Rep. Group and update their SOIs whenever there is a material change, setting forth those specified interests, relationships, arrangements, and affiliations that may affect (or might reasonably be seen to affect) the judgment of the members in the conduct of their participation within the Group, including any financial connections to any candidate or employer of any candidate and/or personal non-monetary advantages to any individual under consideration by the Group. In the event that a member discloses a conflict of interest, the Chair of the IRP Community Rep. Group shall decide how to handle the conflict and shall be empowered with the ability to notify the appointing SO/AC when the amount of disclosed conflicts of interests predominates the member’s ability to participate meaningfully in the process, whereupon the appointing SO/AC should have the opportunity to select a replacement member. 
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