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Portuguese Government contribution on “Supplemental Report on the new gTLD Subsequent Procedures Policy Development Process (Work Track 5 on Geographic Names at the Top Level)”

On behalf of the Portuguese Government, we would like to thank you for the opportunity to comment on the above-mentioned supplement report and offer the following comments.

General Comments
Geographical names are considered of national importance as there are linked to the national territory. Therefore, their protection is embedded in the national framework in the public interest, namely:
· National Trade Mark Law (Decree –Law 110/2018, 10 December 2018) protects national Indications and designations of origin registered under this framework and where rights are established. It refuses the registration as a brand any signal susceptible to mislead the consumer in error, namely on the geographical origin of the product or service covered by the brand. 
· EU legislation provides protection of lists of geographical indications registered at EU level and of Geographical Indications registered at EU level.
· National Company’s Corporation Law (Decree-Law 111/2005, 8 July 2005) refuses the registration of company’s names that are toponyms or any indication of the geographical origin.
· ccTLD national regulation refuses the registration of any names with geographical coverage, namely city, parish, municipality, administrative region or demarcated Portuguese area[footnoteRef:1], any capital, city  or demarcated foreign area, that given their notoriety and relevance, are commonly known, other toponyms, such as rivers, mountains, district, historical zones, national or foreign, that given their notoriety and relevance are commonly known.  [1:  http://www.portalautarquico.dgal.gov.pt/] 

ICANN is not an international intergovernmental organization and has not legitimacy to define any legal framework for geographical names on the Internet and should prevent from enabling geographical names registration as gTLD while discussions are taking place in the World Intellectual Property Organization (WIPO). It should not prejudge international discussions.



T

The exclusion of country names and variations thereof is consistent with the fact that such names are not “generic” TLDs, and should be under the policy authority of the respective national communities, in analogy to ccTLDs.
The “non-objection” framework established e.g. for capital city names, subnational and supranational regions, etc. worked well and should be maintained.
In the case of non-capital city names the rule according to which the “non-objection” framework is not applicable when the alleged “intended use” is non-geographic should be suppressed as it ignores the unique character of the TLDs and creates wrong incentives to circumvent (i.e. “game”) the requirement to contact and obtain the non-objection from the relevant public authorities.
Accordingly, we also disagree with any proposals that suggest to extend the “intended use” rule to any other categories of geonames. 
Issues have been identified for geonames as TLDs not covered by the 2012 AGB – the lack of a “non-objection” framework for such names has generated conflicts between the different interested parties. This should be avoided in future expansions of the TLD space. Extending the “non-objection” framework to such cases would be advisable.
The “non-objection” framework as such can be further improved by establishing reasonable deadlines, with due confirmation upon reception by the public authority, for issuing the “non-objection”, by providing a default implied “non-objection” if the public authority does not react within the given deadline.  

Question e2. 
The definition of the term “geographic name” could impact development of policy and implementation guidance, as well as program implementation details, such as guidance for the Geographic Names Panel in the New gTLD application process. In your view, how should the term “geographic name” be defined for the purposes of the New gTLD Program? 
Should there be any special requirements or implications for a term that is considered a “geographic name”? Is “geographic name” the appropriate term to use in this context, as opposed to, for example, “term with geographic meaning”? Why or why not? Please see deliberations section f.1.2.4 on pages 34-36 for context on this question. 
The definition of geographical name should covered the UN data base and the Manual for the national standardization of geographical names by United Nations Group of Experts on Geographical Names.
Geographical names are considered of national importance as there are linked to the national territory.  Therefore, the registration and use of geographical names should remain under the relevant public authority with the requirement of support/non objection from the relevant governments/public authorities. 
Geographic names should include toponyms such as mountains, rivers, that by their notoriety and relevance are commonly known, as well as geographical indications based on WIPO and TRIPs.
See general comments as well.

Question e3. 
Work Track 5 has discussed different types of mechanisms that can be used to protect geographic names in the New gTLD Program. These mechanisms fall broadly into two categories, noting that the categories are not mutually exclusive and measures from both categories can be used in combination: 
· Preventative: Measures in this category include reserving certain strings to make them unavailable for delegation or requiring letters of support/non-objection from relevant governments or public authorities, either in all cases or dependent on intended usage of the TLD. 
· Curative: Measures in this category include objection mechanisms, contractual provisions incorporated into the registry agreement, enforcement of those provisions, and post-delegation dispute resolution mechanisms. 
In your view, what is the right balance or combination of preventative and curative rights mechanisms in relation to protection of geographic names in the New gTLD Program? Please see deliberations section f.1.2.2 on pages 28-29 for context on this question. 
The process for the registration and use of a gTLD should be based, primarily on preventive measures. Curative measures would be used in certain cases, but will put on governments/public authorities unnecessary burden  to prevent the risk of confusion and abuse. 

Question e4. 
Work Track members have considered a series of principles that may be used to guide the development of future policy on geographic names. The principles were discussed in the context of city names and terms not included in the 2012 Application Guidebook, but they may be applicable more broadly. Proposed principles include: 
• In alignment with Principle C from the 2007 GNSO recommendations on new gTLDs, the program should allow for the introduction of new gTLDs. 
• In alignment with Principle A from the 2007 GNSO recommendations on new gTLDs, enhance the predictability for all parties. 
• Reduce the likelihood of conflicts within the process, as well as after the process concludes and TLDs are delegated. 
• Policies and processes should be simple to the extent possible. 
Do you support these principles? Why or why not? Are there additional principles that Work Track 5 should consider? Please explain. Please see deliberations section f.1.3 on pages 42-43 for context on this question and additional discussion of these principles
Portugal believes that the principles set above should be aligned with the GAC general public policy “GAC Principles regarding new gTLDs (2007)” related to Geographic Names. 



These principles should also recognizes that geographical names are of national importance and that governments and public authorities are responsible for public policy. 
ICANN policy on geographic names should also consider the principles of international law and international conventions and applicable local law, as stated in ICANN Bylaws (Section 1.2 (a) “In performing its Mission, ICANN must operate in a manner consistent with these Bylaws for the benefit of the Internet community as a whole, carrying out its activities in conformity with relevant principles of international law and international conventions and applicable local law, through open and transparent processes that enable competition and open entry in Internet-related markets”).
Please see general comments as well.

Question e5. 
To what extent should the following serve as a basis for the development of policies regarding geographic names? 
· International law 
· National/local law and policy 
· Norms and values (please specify) 
· Another basis not categorized above (please specify) 
Please explain. Please see deliberations section f.1.2.1 on pages 25-28 and section f.1.2.3 on pages 29-34 for context on this question. 
ICANN is bound by its Articles of Incorporation and Bylaws to respect relevant principles of international law and applicable local law. ICANN also has to consider the public policy advice from the GAC.
Furthermore, the evidence included in the report shows clearly that many national legislations provide for protections of geonames and that they are applied and enforced regarding domain names. Hence, international law, national law and relevant public policy input from GAC, as well as norms (long and short form names in the ISO lists) cultural and values, should be considered.
Please see comments on question e4.

Question e6 
In the 2012 Applicant Guidebook, a string was considered unavailable if it was a translation in any language of the following categories of country and territory names: 
· long-form name listed in the ISO 3166-1 standard. 
· short-form name listed in the ISO 3166-1 standard. 
· separable component of a country name designated on the “Separable Country Names List.” 
In developing recommendations for future treatment of country and territory names, Work Track 5 has considered several alternatives related to translation: 
· continue to reserve as unavailable translations in any language 
· reserve as unavailable translations in UN languages 

· reserve as unavailable translations in UN languages and the official languages of the country 
· reserve as unavailable translations in official languages of the country 
· reserve as unavailable translations in official and commonly used languages 
· reserve as unavailable translations in official and relevant national, regional, and community languages 
· reserve as unavailable translations in “principal languages” where the principal languages are the official or de facto national languages and the statutory or de facto provincial languages of that country 
· a combination of two or more categories above 

No factual explanation is contained in the report that would support the need to reduce the number of languages. If any limitation is made it should still afford protection to all official and relevant national, regional and community languages.

Questions e7
Some Work Track members have expressed that there should be a process in place to delegate 3-letter codes and/or other country and territory names to specific parties, such as relevant governments and public authorities or other entities. Do you believe that this is an issue on which Work Track 5 should make a recommendation? Please see deliberations section f.2.2.1.1 on pages 45-46 for context on this question.
In line with GAC Principles on new gTLDs (2007) the current restrictions on registration of 3 letter codes and country and territory names as gTLD referred on the Applicant Guide Book 2012 should be maintained. 

Question e8
In the 2012 round, applicants were required to obtain letters of support or non-objection from the relevant governments or public authorities for “An application for any string that is a representation, in any language, of the capital city name of any country or territory listed in the ISO 3166-1 standard” (emphasis added). In developing recommendations for future treatment of capital city names, Work Track 5 has considered several alternatives related to the “in any language” standard: 
· translations in UN languages 
· translations in UN languages and the official languages of the country 
· translations in official languages of the country 
· translations in official and commonly used languages 
· translations in official and relevant national, regional, and community languages 
· translations in “principal languages” where the principal languages are the official or de facto national languages and the statutory or de facto provincial languages of that country 
· a combination of two or more categories above 


In your view, which alternative is the best option? Please explain. Do you have suggestions for alternatives not included in the list above? Please see deliberations section f.2.3.1 on pages 56-59 for context on this question.
Please see comment on question e6.

Question e9
In the 2012 round, applicants were required to obtain letters of support or non-objection from the relevant governments or public authorities for “An application for a city name, where the applicant declares that it intends to use the gTLD for purposes associated with the city name.” The requirement applied if: “(a) It is clear from applicant statements within the application that the applicant will use the TLD primarily for purposes associated with the city name; and (b) The applied-for string is a city name as listed on official city documents.” Do you think that this requirement should be kept, eliminated, or modified in subsequent procedures? Please explain. Please see deliberations section f.2.3.2 on pages 59-69 for context on this question.
In the case of non-capital city names the rule according to which the “non-objection” framework is not applicable when the alleged “intended use” is non-geographic should be suppressed at it creates wrong incentives to circumvent the application of the requirement to contact and obtain the non-objection from the relevant public authorities.
City names are geographical terms with national significance that should remain under the relevant authority with the attribution to safeguarded the city digital identity.

Question e10
Section f.2.3.2 of this report outlines a series of proposals that Work Track members have put forward for the future treatment of non-capital city names. What is your view of these proposals? Are there any that you support Work Track 5 considering further? Do you have alternate proposals you would like Work Track 5 to consider? Please explain. Please see deliberations section f.2.3.2 for context on this question.
See answer to question e9.

Question e11
In the 2012 round, the Applicant Guidebook listed categories of terms that were considered geographic names and had specific rules (see section b for additional information about these categories). 
· Some Work Track members have expressed support for protecting/restricting additional categories of geographic names in future versions of Applicant Guidebook. 
· Some Work Track members have expressed that no additional types of terms should be protected/restricted beyond those included in the 2012 Applicant Guidebook. 
· 

· Some Work Track members have expressed that compared to the 2012 round, fewer types of terms should be protected/restricted in subsequent procedures. 
Work Track members who support including additional terms in the Applicant Guidebook have proposed protecting/restricting the following categories: 
· Geographic features (rivers, mountains, etc) 
· Names of additional sub-national and regional places not included in the 2012 Applicant Guidebook 
· Non-ASCII geographic terms not included in the 2012 Applicant Guidebook 
· Any term that can be considered geographic in nature 
· Geographical Indications 
Two Work Track members stated that currency codes listed under ISO 4217 should be protected as geographic names. A number of other Work Track members responded that they do not view these codes as geographic names, and believe that such codes are therefore out of scope, noting that the broader issue of reserved names is in scope for the full New gTLD Subsequent Procedures PDP Working Group. 
Should additional types of strings have special treatment or rules in the Applicant Guidebook? If so, which ones and on what basis? Can the scope of the category be effectively established and limited? What are the boundaries of the category? If not, why not? As opposed to preventative restrictions, would any changes to objections, post-delegation mechanisms, or contractual provisions mitigate concerns related to these strings? Please see deliberations section f.2.4 on pages 72-78 for context on this question.
Issues have been identified for geonames as TLDs not covered by the 2012 AGB – the lack of a “non-objection” framework for such names has generated conflicts between the different interested parties. This should be avoided in future expansions of the TLD space. Extending the “non-objection” framework to such cases would be advisable.”
Geographic names should include toponyms such as mountains, rivers, that by their notoriety and relevance are commonly known and are of national significance, as well as geographical indications. The use of geographical names as domain names consequently abuses industrial property rights and strongly influences consumer perception, which will tend to interpret them as being closely linked to that country so that, not being the case, may have a misleading and consequently disruptive of a healthy market.
We support that the requirement of support/non objection from the relevant governments/public authorities should be extended to this category of geographic names.

Proposal 1: support.
Proposal 2: support.
Proposal 3: non support.
Proposal 4: non support.


Proposal 5: support. The deadline needs to be reasonable and with due confirmation upon reception by the public authority. 
Proposal 6: non support.
Proposal 7: non support
Proposal 8: support.
Proposal 9: non support.
Proposal 10: no position.
Proposal 11: non support.
Proposal 12: non support.
Proposal 13: non support.
Proposal 14: non support.
Proposal 15: no position.
Proposal 16: support.
Proposal 17: non support.
Proposal 18: non support.
Proposal 19 and variants: non support.
Proposal 20: non support.
Proposal 21: support.
Proposal 22: no position.
Proposal 23: non support.
Proposal 24: support. Consistent with its Bylaws ICANN should defer to applicable local laws and policies, including on the definition of what is considered as a city.
Proposal 25: non support.
Proposal 26: support.
Proposal 27: non support.
Proposal 28: non support.
Proposal 29: non support.
Proposal 30: non support.
Proposal 31: non support.
Proposal 32: non support.
Proposal 33: non support.


Proposal 34: no position.
Proposal 35: support.
Proposal 36: support.
Proposal 37: non support.
Proposal 38: support.
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