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IPC COMMENTS ON PRIORITY 2 POLICY RECOMMENDATIONS 
FOR ICANN BOARD CONSIDERATION FROM EPDP PHASE 2

The Intellectual Property Constituency (IPC) appreciates the opportunity to comment on the final policy recommendations of the Generic Names Supporting Organization (GNSO) Expedited Policy Development Process on the Temporary Specification for gTLD Registration Data (EPDP) – Phase 2.  

EXECUTIVE SUMMARY
As a preliminary point, the IPC recognizes that the EPDP efforts and reports have been based on early interpretations of the GDPR and its impact on accessibility to WHOIS data.  We now know that the European Commission has proposed a new Directive – the Directive on Security of Network and Information Systems (NIS2) – aimed at clarifying GDPR compliant obligations of domain name registries and entities providing domain name registration services. It is clear that these obligations will render moot or require changes to aspects of the EPDP Phase 1 and 2 recommendations, if implemented. Accordingly, the IPC encourages the Board to halt any proposed policies or implementations (including Recommendations 1-18) that are not consistent with the European Commission positions as set forth in NIS2. 

Notwithstanding the above, the IPC supports the adoption and implementation of Recommendations 19-22.

IPC COMMENTS TO RECOMMENDATIONS 19-22
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	Recommendation
























	IPC Comments


	19
	In the case of a domain name registration where an affiliated and/or accredited privacy/proxy service is used, e.g., where data associated with a natural person is masked, Registrar (and Registry, where applicable) MUST include the full RDDS data of the applicable privacy/proxy service in response to an RDDS query. The full privacy/proxy RDDS data may also include a pseudonymized email. 
*Note: this recommendation is updated to include affiliated AND accredited privacy/proxy services, while EPDP Phase 1 Recommendation #14 only applied to affiliated providers.











	The IPC supports Recommendation 19 as updated. Further, the IPC (consistent with its prior comments) continues to urge ICANN to recommence implementation of PPSAI (already approved consensus policy).

	20
	The EPDP Team recommends that the EPDP Phase 1 recommendation #11 is updated to state that redaction MAY be applied to the city field in reference to the registrant's contact information, instead of MUST.
	The IPC supports Recommendation 20.

	21
	The EPDP Team confirms its recommendation from phase 1 that registrars MUST retain only those data elements deemed necessary for the purposes of the TDRP, for a period of fifteen months following the life of the registration plus three months to implement the deletion, i.e., 18 months. This retention is grounded on the stated policy stipulation within the TDRP that claims under the policy may only be raised for a period of 12 months after the alleged breach (FN: see TDRP section 2.2) of the Transfer Policy (FN: see Section 1.15 of TDRP). For clarity, this does not prevent Requestors, including ICANN Compliance, from requesting disclosure of these retained data elements for purposes other than TDRP, but disclosure of those will be subject to relevant data protection laws, e.g., does a lawful basis for disclosure exist. For the avoidance of doubt, this retention period does not restrict the ability of registries and registrars to retain data elements for longer periods.
	The IPC Supports Recommendation 21.

	22
	The EPDP Team recommends the following purpose be added to the EPDP Team Phase 1 purposes, which form the basis of the new ICANN policy:
· Contribute to the maintenance of the security, stability, and resiliency of the Domain Name System in accordance with ICANN's mission. 
*Note this is updated from Purpose 2 in EPDP Phase 1, Recommendation 1, which provided, "Contributing to the maintenance of the security, stability, and resiliency of the Domain Name System in accordance with ICANN's mission through enabling responses to lawful data disclosure requests.
	The IPC supports Recommendation 22. It is imperative that this purpose be added to Phase 1 purposes, which form the basis of new ICANN policy. Further, as set forth in the European NIS2 Directive, the IPC believes that third party legitimate purposes should also be included in any ICANN Policy. 



Thank you for your consideration.
Respectfully submitted,

Intellectual Property Constituency 
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