GNSO REVIEW -- PHASE ONE PAPER


GNSO Review --  Proposed Terms of Reference

This document sets out, in draft form, some background documentation on the GNSO Review, some proposed groups of questions and some suggestions for a way forward.  The document is designed to assist the Board and the Council define the Terms of Reference for an independent outside consultant to undertake the review in an efficient and timely way early in 2006.

The document reflects feedback from GNSO Council members, members of the Board Governance Committee and ICANN staff.

A draft project plan is being developed which includes critical dates for the work.  A full project plan will be developed which will enable smooth operation of the Review process once full authorization to proceed with the Review has been given by the Board at the Vancouver meeting.

A. Rationale

Under Article IV, Section 44, clause 1 the bylaws state:

“The Board shall cause a periodic review, if feasible no less frequently than every three years, of the performance and operation of each Supporting Organization, each Supporting Organization Council, each Advisory Committee (other than the Governmental Advisory Committee), and the Nominating Committee by an entity or entities independent of the organization under review. 
The goal of the review, to be undertaken pursuant to such criteria and standards as the Board shall direct, shall be to determine
(i) whether that organization has a continuing purpose in the ICANN structure, 
(ii) and  if so, whether any change in structure or operations is desirable to improve its effectiveness. 
The results of such reviews shall be posted on the Website for public review and comment, and shall be considered by the Board no later than the second scheduled meeting of the Board after such results have been posted for 30 days. The consideration by the Board includes the ability to revise the structure or operation of the parts of ICANN being reviewed by a two-thirds vote of all members of the Board. “
  The GNSO commenced operation at the time the Board approved the Transition Article of the ICANN By Laws on 15 December 2002, and will have been in operation for three years as of 15 December 2005.  The GNSO Review is to be completed as early in 2006 as possible.

At the 15 July 2005 Board meeting, a resolution was passed that:

…the ICANN Board hereby requests the GNSO Council to prepare with the ICANN staff and Board a “terms of reference” document to guide the independent entity outside consultant in conducting a review of the GNSO, and present the terms of reference to the Board for adoption at the meeting in December 2005 in Vancouver, Canada”.

B. Background Documents

The By-Laws provide the ultimate basis for and most useful information which can be used to inform this process.   The question components have been devised on the basis of these Articles.  A reference to the most recent GNSO Council review is also provided.  The ICANN website also has other background information on the evolution and reform process.

Article I:  Mission and Core Values 
Article III:  Transparency 

Article X:  Generic Names Supporting Organization 
Annex A:  GNSO Policy Development Process 
GNSO Council review terms of reference (approved by Board 18 Oct 2004)
(http://gnso.icann.org/reviews/gnso-review-sec2-22dec04.pdf)
GNSO Council Review 2004 Report (22 Dec 2004)
C. ICANN’s Operational Objectives

The objectives are organized according to the ICANN mission described in the Strategic Plan.  In brief, these objectives are to ensure the stability and security of the DNS; promote competition; support the policy making role of the supporting organizations and advisory committees and conduct outreach to promote education and use concerning the DNS. 
These operational objectives are paired closely with ICANN’s Core Values which include:

4. Seeking and supporting broad, informed participation reflecting the functional, geographic, and cultural diversity of the Internet at all levels of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that (i) promote well-informed decisions based on expert advice, and (ii) ensure that those entities most affected can assist in the policy development process.

8. Making decisions by applying documented policies neutrally and objectively, with integrity and fairness.
Purpose of the Generic Names Supporting Organization
The purpose and structure of the Generic Names Supporting Organization is described in Article X of the ICANN Bylaws.

The GNSO is responsible for developing and recommending to the ICANN Board substantive policies relating to generic top-level domains.
The GNSO shall consist of 
(i) various Constituencies representing particular groups of stakeholders, as described in Section 5 of this Article and 
(ii) a GNSO Council responsible for managing the policy development process of the GNSO.
The Constituencies are:

a. gTLD Registries (representing all gTLD registries under contract to ICANN);

b. Registrars (representing all registrars accredited by and under contract to ICANN); 

c. Internet Service and Connectivity Providers (representing all entities providing Internet service and connectivity to Internet users); 

d. Commercial and Business Users (representing both large and small commercial entity users of the Internet); 

e. Non-Commercial Users (representing the full range of non-commercial entity users of the Internet); and

f. Intellectual Property Interests (representing the full range of trademark and other intellectual property interests relating to the DNS).

Each Constituency shall maintain its recognition, and thus its ability to select GNSO Council representatives, only so long as it in fact represents the interests globally of the stakeholder communities it purports to represent, and shall operate to the maximum extent feasible in an open and transparent manner and consistent with procedures designed to ensure fairness. 
No individual or entity shall be excluded from participation in a Constituency merely because of participation in another Constituency.
Any group of individuals or entities may petition the Board for recognition as a new or separate Constituency. Any such petition shall contain a detailed explanation of:

a. Why the addition of such a Constituency will improve the ability of the GNSO to carry out its policy-development responsibilities; and 

b. Why the proposed new Constituency would adequately represent, on a global basis, the stakeholders it seeks to represent.

Any petition for the recognition of a new Constituency shall be posted for public comment. 

The Board may create new Constituencies in response to such a petition, or on its own motion, if it determines that such action would serve the purposes of ICANN. In the event the Board is considering acting on its own motion it shall post a detailed explanation of why such action is necessary or desirable, set a reasonable time for public comment, and not make a final decision on whether to create such new Constituency until after reviewing all comments received. Whenever the Board posts a petition or recommendation for a new Constituency for public comment, it shall notify the GNSO Council and shall consider any response to that notification prior to taking action.

Outcome of GNSO Council review in 2004

The independent review of the GNSO Council conducted towards the end of 2004 focussed on:

(i) policy achievements

(ii) outreach, geographical diversity and transparency

(iii) Policy Development Process timeline

(iv) Staff Support for Policy Development

(v) Policy implementation and compliance

(vi) Demand based raising of policy issues

(vii) Voting pattern
(viii) Number of constituency representatives

(ix) Communication to the ICANN community

The report concluded that the Council has worked effectively on issues that are important to the constituencies that comprise the GNSO. While there are 

undoubtedly ways of improving the efficiency of the process, the Council has made a significant contribution to the ICANN policy 

process over the last two years.
The report made 18 recommendations as follows:

Recommendation 1: The Council has made a significant contribution to other ICANN core values such as outreach, bottom-up 

consensus based policy development, geographical diversity and transparency. It has endeavoured to make good use of the ICANN 

meetings to conduct outreach activities with other ICANN organizations and with the broader internet community. The Council 

should plan to expand and enhance these activities. 

Recommendation 2: The appointment of liaisons is a good step in building links with other parts of the ICANN structure. Again 

consideration needs to be given to the best way that these liaisons can be used to raise awareness of Council issues. The crafting 

of a “role description” or “partnership agreement” may assist with setting clear expectations and maximizing outcomes. 

Recommendation 3: While it is healthy that the Council has representation from four of the ICANN regions, the Council should 

develop a plan for increasing representation so that all regions are covered. 

Recommendation 4: Furthermore, consideration needs to be given to ways in which people from non-English speaking backgrounds 

can participate more actively in Council. This may involve making greater use of face to face time at ICANN meetings (where 

communication is easier) in addition to telephone conferences. The availability of translations of key documents would also assist, 

but this would need careful consideration as it could easily become a very expensive exercise. 

The Council is already a very transparent organization and all that could be asked is that the high standards be maintained.
Changes are needed to the PDP timelines. There is a need to formalize current practice, not least to ensure that the GNSO 

operates in accordance with its own bylaws and procedures. The structure of the PDP needs to be maintained, but it needs to 

acknowledge that different policy issues require different types of work and therefore different timeframes. 

Recommendation 5: The Council should seek approval from the Board for a revised policy Development Process. The alternative 

process should have the following elements:
Recommendation 6: The Council should develop a formal process for seeking input from other ICANN organizations for each of the 

policies it is developing. 

Recommendation 7: In addition to these changes, the Council should consider other measures to speed up the consensus process, 

including the greater use of time at ICANN meetings to discuss issues face to face, and possibly the use of facilitators to move more 

quickly to understanding of issues and building of consensus.
Adequate support is critical for an organization where the work is done by volunteers. The GNSO Council has received high quality 

administrative support through the GNSO Secretariat. Staff support for the policy work of the GNSO Council over the last two years 

has been inadequate. The reasons are perhaps understandable, but this state of affairs must not be allowed to continue. 

Recommendation 8: ICANN should move to put in place a high calibre staff policy support person at the earliest possible 

opportunity. 

Recommendation 9: The Chair of the GNSO Council and VP Supporting Organizations should oversee an effective handover from 

the current staff support person to ensure that lessons learnt over the past year are not lost. 

Recommendation 10: The Chair of the GNSO Council and the VP Supporting Organizations should establish a service level 

agreement between the GNSO Council and ICANN management that specifies the amount and type of support that is to be 

provided. Where possible, this should include measures (eg turnaround times for legal opinion, delivery of reports by agreed dates, minutes posted within a certain number of days). The Chair should consult the Council to ensure the targets meet the needs of the 

Council and its taskforces. The VP Supporting Organizations and Chair of GNSO Council should meet quarterly to review 

performance measures and report these to the President. 

Recommendation 11: The Council should work with the ICANN General Counsel to establish clear communication channels for the 

request for and provision of legal opinion. At a minimum this should include detailed legal input at the scoping phase of each PDP. 

Wherever possible, “check points” for further legal input should be established as part of the scoping study.
Recommendation 12: The Council needs to ensure the viability of implementation of each of the policy recommendations that it 

makes to the Board. 

Recommendation 13: ICANN needs to put in place a compliance function to monitor compliance with policies. 

Recommendation 14: The Council needs to work with ICANN operational staff to develop a compliance policy with graded penalties. 

Recommendation 15: Council needs to have a built in review of the effectiveness of policies in the policy recommendations that it 

makes to the Board
Recommendation 16: The GNSO Council should utilize the Ombudsman and any reports produced by the Ombudsman as source of 

systematic analysis of complaints and therefore of issues that may need to be addressed through the PDP.
Recommendation 17: The Council should continue to explore ways in which the Nominating Committee members can add value to 

the Council process. 

Recommendation 18: The Council should draft “role descriptions” for the Nominating Committee which describe the skills, expertise 

(especially technical expertise) and attributes that are needed for the Nominating Committee members to be optimally effective 

members of the Council.
Recommendation 19: The Council is working well with three representatives from each constituency. No one who is involved with 

the Council perceives that having three representatives hinders the workings of the Council. The Board should change the bylaws to 

put in place three representatives from each constituency.
Recommendation 20: The GNSO Council should overhaul the website so that it better meets the needs of all who are interested in 

the work of the GNSO.
The report also stated:
One issue which come up in many of the interviews was concern about the representativeness of the constituencies. Perhaps not surprisingly, many of the constituency representatives and members were concerned that constituencies other than their own were not truly representative of the groups that they claim to represent. This issue is beyond the scope of this review which is focused on the GNSO Council, not the GNSO as a whole. It is however, an extremely significant issue. The review of the GNSO as a whole will need to investigate whether each of the constituencies is truly representative of “the interests globally of the stakeholder communities it purports to represent” as required in the bylaws. 

A somewhat related issue is the size of the interest group from which the GNSO draws its participants and therefore its Council members. The problems with which the GNSO grapples are important for all users of the Internet, although most would not know this. The total number of people who take part in GNSO deliberations is small compared to the number of people who will be impacted by the decisions. A review of the GNSO should investigate ways of increasing the number of people who are involved in constituencies and therefore in the GNSO process.
D. Review Scope
As required by the ICANN Bylaws, the goal of the review, shall be to determine
(iii) whether the GNSO has a continuing purpose in the ICANN structure, 

(iv) and  if so, whether any change in structure or operations is desirable to improve its effectiveness.  

With respect to the constituencies of the GNSO, the review shall determine whether each constituency represents the interests globally of the stakeholder communities it purports to represent, and whether each constituency operates to the maximum extent feasible in an open and transparent manner and consistent with procedures designed to ensure fairness. 
With respect to the GNSO Council, it was reviewed in 2004.  The review should focus on what progress the GNSO Council has made in improving its effectiveness in light of the recommendations of the independent review of the GNSO Council.

Neither the Luxembourg Board resolution nor Article IV, Section 4 of the By Laws provides any further specificity about the scope of the review.  However, by using Articles, I, III and X and Annex A we can focus the review on those areas.  There are also some key terms to guide the work that is underpinned by a focus on good corporate governance; a commitment to objectivity during the review and to addressing, systematically, issues which arise as the organization matures.   

Key terms to guide the development of robust Terms of Reference which apply to all elements of the GNSO are listed below.  These have been identified through close reference to ICANN’s Core Mission, Values and By Laws especially Article X which refer to the GNSO’s operations.  In addition, feedback from GNSO Councillors, Board members, staff and others has been very helpful. The suggestions below do not, in any way, rule out any further consideration of other issues or preclude review of matters that arise during the course of the review.

1. Representativeness – within the GNSO as a whole, within the Council and within the constituencies.  Analysis in this area should include:

· whether the constituencies, on a global basis, represent the stakeholders they claim to represent; whether the constituencies operate in an open and transparent manner; whether constituencies are open to individuals or corporations who wishes to participate; whether the membership procedures are open and transparent and whether the current constituencies best reflect global representation of a diversity of stakeholder positions

· whether additional constituencies would capture input from stakeholders in the development of policies that are not currently represented

· whether there are any barriers to the participation of all who are willing to contribute to the work of the GNSO

· whether the ICANN Board is satisfied with the policy recommendations it receives from the GNSO and if that advice could be improved in any way

· whether there is sufficient time and opportunity for advice and information from the GNSO constituencies

· whether other supporting organisations and advisory committees such as the At Large Advisory Committee and the Government Advisory Committee have effective opportunities to participate in the policy development process

2. Authority – of the GNSO Council to manage the bottom-up policy process.  Analysis in this area should include: 

· whether the GNSO Council manages the policy development process in a timely and efficient manner; whether the Council manages effectively open forums, mailing lists and public comment opportunities  

· whether the GNSO Council By Laws need amending in any way

· whether the Council has successfully implemented the recommendations of the GNSO Council review


Authority –  of constituencies to develop consensus policy positions.  Analysis in this area should include: 

· examination of whether there is fairness, to the maximum extent possible, within the constituencies

· whether weighted voting patterns skew policy outcomes

· work on whether the existing constituency structure could be rationalized; whether new constituencies should be formed; whether outreach to increase participation in the existing structure takes place

· examination of the appropriateness and effectiveness of the relationship between ICANN staff and the GNSO constituencies

3. Effectiveness – of the GNSO constituencies to conduct the policy development process and the GNSO Council to manage that process.  Analysis in this area should include: 

· examination of the time and resources taken by both Council and the Constituencies to develop policy positions

· examination of the benefit to all affected parties of the use of ICANN time and resources in developing policy positions

· examination is required of the existing PDP process and should include whether the PDP process needs to be amended to reflect new participants, different kinds of issues, more realistic timeframes for workflow and interaction with other ICANN entities and different ways of communicating policy positions

· analysis is required about whether ICANN is satisfied with the advice it receives from the constituencies to ensure that advice reflects best practice and the widest possible consultation with affected parties including other ICANN supporting organisations and advisory committees

4. Transparency – of operations of each GNSO constituency and of the GNSO Council.  Analysis in this area should include:

· whether decisions are made by applying documented policies neutrally and objectively; whether those entities which are affected by decisions have adequate mechanisms for participation

· whether policy decisions are made in a way which demonstrates that participants are accountable to the Internet community and whether statements of interest are explicitly made on each policy development program

· whether the GNSO’s website and the constituencies websites operate effectively as tools for transmitting a wide variety of procedural and substantive information on the policy development process.

E. Analysis and Measures

In developing the Terms of Reference it is particularly important to ensure the establishment of objective analysis and measuring tools.  This section is mapped against the ICANN By Laws and the GNSO rules within those By Laws.  
1) Operational Analysis and Statistics
a) To inform the work baseline statistics from each of the GNSO constituencies and the GNSO Council are required.  Those statistics (based on, for example, facts and figures about voting patterns, membership rates, membership costs, and participation rates) will provide a frame for understanding the component parts of the GNSO and the GNSO Council.  Each constituency will be asked to provide this information, in a consistent format, across a range of question areas.

2) Quantifying Representativeness, Authority, Effectiveness & Transparency

a) These concepts can be measured objectively and subjectively.  A range of tools could be used including one-to-one interviews, literature searches and online analysis.  These tools may be developed in consultation with the evaluators.  Analysis of groups who are not participating in ICANN meetings and reasons for that is also required. Any barriers to entry need to be identified and addressed.  Comparisons with other organisations need to be made.

b) The examination of the PDP process needs to be structured to measure timelines, process, output and implementation

3) Mapping Relationships and Interactions

a) Internal relationships – with the board, staff and other interactions between all ICANN’s constituencies

b) External relationships – with the broader Internet using community, the public and private sector

4) Capturing and Mapping Perceptions 


a) Interpretation and examination of the use of concepts used in the By Laws such as “open and transparent manner”, “fairness”, “consensus”, “bottom-up policy development” is required.
  

F. Proposed Time Line
Thursday 25 August – GNSO Council & Staff teleconference

Thursday 8 September – ICANN Board, GNSO Council & Staff teleconference

Friday 9 September to Friday 23 September – Other constituency, supporting organisation and community views sought

Friday 7 October – Final paper released to capture any further comments

Monday 31 October  - Detailed Terms of Reference paper and Board Resolution submitted to the Company Secretary for inclusion in Board papers 

Sunday December 4 – Vancouver Board meeting.  Approval of Terms of Reference and resolution to proceed with GNSO Review 

Saturday 10 December – Release Terms of Reference and Request for Proposal for Evaluators

Monday 30 January 2006 -- Appointment of independent consultant

A fully developed project plan will be released after further consultations.
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