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1. Introduction

1.1. This document should be read in conjunction with the GNSO Review – Background Information document.   Read together, the two documents provide the materials necessary to consider the GNSO Review Terms of Reference (GNSO ToR) which will be completed in early 2006.  The documents reflect detailed consultation between ICANN Staff, the GNSO Council and the GNSO constituencies.

2. GNSO History and Purpose  

2.1. The GNSO commenced operation when the Board approved the Transition Article of the ICANN By Laws on 15 December 2002.  The Transition Article shifted operations from the old Domain Name Supporting Organization to the new Generic Names Supporting Organization.  The GNSO will have been operating for three years on 15 December 2005. 

2.2. The purpose and structure of the GNSO is described in Article X of the ICANN By Laws
.

2.3. During the Review the six Constituencies and the Council will be subject to identical analysis.  With respect to the GNSO Council, the findings and recommendations of the December 2004 GNSO Council Review, will be taken into account.

2.4. Article X of the By Laws also specifies what actions may be triggered by the results of the Review
.  

3. Review Scope

3.1. The Review is triggered by Article IV, Section 44, Clause 1 of ICANN’s By Laws
 and a Board resolution passed on 15 July 2005
.  

3.2. The GNSO Review is designed to determine:

· whether that organization has a continuing purpose in the ICANN structure, 

· and, if so, whether any change in structure or operations is desirable to improve its effectiveness. 

3.3. With respect to the constituencies of the GNSO, the Review shall determine whether each constituency represents the interests of the stakeholder communities it purports to represent on a global basis and whether each constituency operates, to the maximum extent feasible, in an open and transparent manner and consistent with procedures designed to ensure fairness in bottom-up policy development. 


3.4. The Board is responsible for determining the criteria and standards of the Review
. 

4. Terms of Reference


4.1. There are two key elements to the GNSO Review.  The first is a review of the GNSO as a whole to determine whether that organization has a continuing purpose in the ICANN structure.  The second is a review of each of the constituencies which constitute the GNSO to determine whether those constituencies represent the interests of global stakeholders in an open and transparent manner.


4.2. The focus areas, outlined below, seek to examine and quantify the extent to which the GNSO as a whole and the constituencies, as individual entities, reflect global stakeholder interests; whether the operation of each constituency is open and transparent and whether the procedures used within the constituencies to develop bottom up policy are designed to achieve fairness.


4.3. The focus areas can be grouped as follows.  The independent consultant commissioned to undertake the work may have more questions that are relevant to the scope of the Review and which may reveal useful information throughout the course of the Review.


4.3.1. Representativeness
 


4.3.2. Authority
 [this needs discussion – what is meant here? Not “effectiveness”. Permission? Power? Legitimacy? Strength? Perogative?]


4.3.3. Effectiveness



4.3.4. Transparency


5. Analysis and Measures

5.1. In developing the ToR it is particularly important to ensure the establishment of objective analysis and measuring tools.  This section is mapped against the ICANN By Laws and the GNSO rules within those By Laws.  


5.2. It is intended, to effectively manage the resources available for the review, to conduct on-line as well as face-to-face interviews across a wide range of GNSO participants as well as members of the broader Internet community who are interested in ICANN’s work. 


5.3. Operational Analysis and Statistics

5.3.1. To inform the work, baseline statistics from each of the GNSO constituencies and the GNSO Council will be required.  Those statistics (based on, for example, facts and figures about voting patterns, membership rates, membership costs, and participation rates) will provide a frame for understanding the component parts of the GNSO and the GNSO Council.  Each constituency will be asked to provide this information, in a consistent format, across a range of question areas.

5.4. Quantifying Focus Areas

5.4.1. These concepts can be measured objectively and subjectively.  A range of tools could be used including one-to-one interviews, literature searches and online analysis.  These tools may be developed in consultation with the evaluators.  Analysis of groups who are not participating in ICANN meetings and reasons for that is also required. Any barriers to entry need to be identified and addressed.  Comparisons may be made with other organisations.

5.4.2. The examination of the PDP process needs to be structured to measure timelines, process, output and implementation

5.5. Mapping Relationships and Interactions

5.5.1. Internal relationships – with the board, staff and other interactions with other ICANN entities

5.5.2. External relationships – with the broader Internet using community, the public and private sector


5.6. Capturing and Mapping Perceptions 


5.6.1. Interpretation and examination of the use of concepts used in the By Laws such as “open and transparent manner”, “fairness”, “consensus”, “bottom-up policy development” is required.  Perceptions can be mapped to tangible facts which may include, for example, with respect to the policy development process with question found below.
  The evaluators will be expected to map subjective perceptions with objective facts to deliver findings which balance subjectivity and objectivity and which produce practical recommendations for improving the GNSO’s operations.


� The GNSO is responsible for developing and recommending to the ICANN Board substantive policies relating to generic top-level domains.





The GNSO shall consist of:





various Constituencies representing particular groups of stakeholders, as described in � HYPERLINK "http://www.icann.org/general/bylaws.htm" \l "X-5#X-5" �Section 5 of this Article� and 





a GNSO Council responsible for managing the policy development process of the GNSO.


The Constituencies are:


a. gTLD Registries (representing all gTLD registries under contract to ICANN);


b. Registrars (representing all registrars accredited by and under contract to ICANN); 


c. Internet Service and Connectivity Providers (representing all entities providing Internet service and connectivity to Internet users); 


d. Commercial and Business Users (representing both large and small commercial entity users of the Internet); 


e. Non-Commercial Users (representing the full range of non-commercial entity users of the Internet); and


f. Intellectual Property Interests (representing the full range of trademark and other intellectual property interests relating to the DNS).


Each Constituency shall maintain its recognition, and thus its ability to select GNSO Council representatives, only so long as it in fact represents the interests globally of the stakeholder communities it purports to represent, and shall operate to the maximum extent feasible in an open and transparent manner and consistent with procedures designed to ensure fairness. 


No individual or entity shall be excluded from participation in a Constituency merely because of participation in another Constituency.


Any group of individuals or entities may petition the Board for recognition as a new or separate Constituency. Any such petition shall contain a detailed explanation of:


a. Why the addition of such a Constituency will improve the ability of the GNSO to carry out its policy-development responsibilities; and 


b. Why the proposed new Constituency would adequately represent, on a global basis, the stakeholders it seeks to represent.


� The results of the Review may give rise to a petition for the recognition of a new Constituency [which] shall be posted for public comment.   The Board may create new Constituencies in response to such a petition, or on its own motion, if it determines that such action would serve the purposes of ICANN. In the event the Board is considering acting on its own motion it shall post a detailed explanation of why such action is necessary or desirable, set a reasonable time for public comment, and not make a final decision on whether to create such new Constituency until after reviewing all comments received. Whenever the Board posts a petition or recommendation for a new Constituency for public comment, it shall notify the GNSO Council and shall consider any response to that notification prior to taking action.





�The Board shall cause a periodic review, if feasible no less frequently than every three years, of the performance and operation of each Supporting Organization, each Supporting Organization Council, each Advisory Committee (other than the Governmental Advisory Committee), and the Nominating Committee by an entity or entities independent of the organization under review. 





� The ICANN Board hereby requests the GNSO Council to prepare with the ICANN staff and Board a “terms of reference” document to guide the independent entity outside consultant in conducting a review of the GNSO, and present the terms of reference to the Board for adoption at the meeting in December 2005 in Vancouver, Canada.





� The results of such reviews shall be posted on the website for public review and comment, and shall be considered by the Board no later than the second scheduled meeting of the Board after such results have been posted for 30 days. The consideration by the Board includes the ability to revise the structure or operation of the parts of ICANN being reviewed by a two-thirds vote of all members of the Board.





6.  Analysis in this area could include:





whether the constituencies, on a global basis, represent the stakeholders they claim to represent; whether the constituencies operate in an open and transparent manner; whether constituencies are open to individuals or corporations who wishes to participate; whether the membership procedures are open and transparent and whether the current constituencies best reflect global representation of a diversity of stakeholder positions[ why should a constituency “represent” a diversity of positions? As long as it embraces and provides opportunity for receipt of diversity, extreme views are likely to be cancelled out and a consensus immerge]


whether additional constituencies, with stakeholders not currently represented, would improve effective capture of new contributing input from stakeholders in the development of policies that are not currently represented


whether there are any barriers to the participation of all who are willing to contribute to the work of the GNSO


whether the ICANN Board is satisfied with the policy recommendations it receives from the GNSO and if that advice could be improved in any way [ -> “effectiveness”]


whether there is sufficient time and opportunity for advice and information from the GNSO constituencies


whether other supporting organisations and advisory committees such as the At Large Advisory Committee and the Government Advisory Committee have effective opportunities to participate in the policy development process�


� Analysis in this area could include [I think most, if not all of these fit under “effectiveness”: �


whether the GNSO Council manages the policy development process in a timely and efficient manner looking at the types and kinds of issues under consideration


whether the Council effectively manages open forums, mailing lists and public comment opportunities that enable global participation by any affected stakeholders


whether the GNSO Council By Laws need amending in any way to reflect improved processes for increasing participation, seeking other stakeholder views and deriving consensus based policies


whether the Council has successfully implemented the recommendations of the 2004 GNSO Council Review


whether the individual constituencies, in contributing to the development ofing consensus based policies, conduct their operations to the maximum extent possible, to enable broad participation including outreach activities [constituencies don’t develop policy. GNSO Council does]


whether GNSO Council weighted voting patterns are still appropriate in the GNSO’s policy development processes


whether the existing constituency structure could be rationalized, changed or improved in any way to increase participation in the policy development processes within the GNSO�





� Analysis in this area could include:





examination of the time and resources taken by both Council and the Constituencies to develop policy positions


examination of the benefit to all affected parties of the use of ICANN time and resources in developing policy positions


examination of the existing PDP process and whether the PDP process needs to be amended to reflect new participants, different kinds of issues, more realistic timeframes for workflow and interaction with other ICANN entities and different ways of communicating policy positions


analysis is required about whether the ICANN Board is satisfied with the advice it receives from the constituencies to ensure that advice reflects best practice and the widest possible consultation with affected parties including other ICANN supporting organisations and advisory committees [do constituencies provide “advice” to the Board?]


analysis of staff support to Council [satisfied?], its task forces, workgroups and constituencies in facilitating their contribution to the development of policy advice


analysis of legal advice to Council [satisfied?], its task forces, workgroups and constituencies in facilitating their contribution to the development of policy advice


analysis of ICANN face to face meetings and their productive contribution to Council, its task forces, workgroups and constituencies in facilitating their contribution to the development of policy advice�


� Analysis in this area could include:


whether decisions are made by applying documented policies neutrally and objectively; whether those entities which are affected by decisions have adequate mechanisms for participation through the constituencies


whether policy decisions are made in a way which demonstrates that participants are accountable to the Internet community and whether statements of interest are explicitly made on each policy development program [representative? Effectiveness?]


whether the GNSO’s website and the constituencies’ websites operate effectively as tools for transmitting a wide variety of procedural and substantive information on the policy development process.


analysis of the recording, publishing and notifying of significant input and decisions contributing to the policy development process of Council, its task forces, workgroups and constituencies


analysis of transparency around the declaration of interests and potentially conflicting relationships of those participating in the GNSO policy development process and the appropriate recusment by individuals 


� Analysis could include questions such as:


How many topics has the GNSO been working on?


How do topics arise?


How many different persons have been involved working on topics?


How do the constituencies handle the amount of topics?


How do the constituencies deal with the PDP process?


How many topics have been resolved?


Has the amount of new topics delayed or in any other way slowed down the solution of already running policy processes?


How many topics can be dealt ed with at a the time by Council/Constituencies?


Should new topics be taken on before old topics have been resolved?


Should topics be able to run for a undetermined length of time?
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