RECOMMENDATIONS

Based on the interviews and the resulting “Findings,” we recommend the following be considered when initiating and conducting PDPs. 

1. The PDP team and the Board should have the same set objectives, i.e., walk in each other’s shoes: 
a. The PDPs must take on the Board’s duty to ensure compliance with the Bylaws and its fiduciary duty to the organisation (where the fiduciary duty includes financial and risk management and “implementability”), and
b. The Board must pay due deference to the hard-won results of the multi-stakeholder deliberations and consensus-based decisions.

Rationale: During interviews examples of rejected recommendations including those that the Board indicated violated ICANN Bylaws (e.g., PIC and RVC enforcement) and those that might “bust ICANN’s budget” (e.g., a fully implemented RDRS). Other recommendations might be rejected because they collide with ICANN Board Policy (e.g., a policy listing legitimate reasons for collecting registration data versus ICANN’s view that ICANN is not a Data Controller within the meaning of GDPR). Other fiduciary responsibilities of the Board include consideration of legal risk, a general responsibility to invest responsibly, and ensuring policy recommendations are implementable. Interviewees tells us that PDP teams are generally focussed on reaching consensus (although they often research cost and other operational concerns). 

While the Board’s Public Interest checklist may not have community support, the GNSO would do well to use the same yardstick when considering policy recommendation legitimacy. 

To the extent possible, the GNSO and its PDPs should consider the Board’s perspective when weighing policy alternatives (more on achieving that aim below). 

On the other hand, the Board should also consider the community perspective. There was a sense among many interviewees that, by rejecting certain policy recommendations, the Board did not pay due deference to the multistakeholder model and hard-fought consensus. There seems to be agreement among interviewees that legalistic judgments are sometimes incorrect (such as the argument that PIC and RVC enforcement would violate ICANN Bylaws) and, if considered carefully, recommendations could be passed on to IRTs rather than additionally delaying approval of the PDP. It is viewed that Board actions in contravention to consensus-supported recommendation chips away at the legitimacy of the multi-stakeholder model and should be undertaken only after more exhaustive deliberation and community consultation.

2. To accomplish the first recommendation: 
a. The PDP team should have access to legal advice (independent or ICANN legal) during its deliberations regarding any conflicts between the Bylaws and potential recommendations. This might be in the form of an ICANN staff Legal Liaison. 
b. The Initial and Final Reports should have an ICANN or independent legal advisor concur that the recommendations do not violate the Bylaws.
c. The Board comment to the Initial Report should indicate the recommendations that, if not amended, the Board will reject (or “pend”). The comment should include the rationale for the rejection and a suggested path for developing an acceptable version (e.g., a Board-PDP collaboration of some type, a reference to certain documentation, the opinion of an appropriate expert). 
d. When needed, the PDP team should have financial corroboration that recommendations are not fiscally irresponsible and are in concert with the Board’s fiduciary duty by having access: 
i. to relevant elements to today’s Operational Design Phase (ODP), and
ii. to an ICANN staff financial liaison that can obtain cost analyses and historical cost data, and provide insight into the Board’s fiduciary duties. 
Put another way, most PDPs do not require ODPs and the financial / operational information needed to weigh the efficacy of policy recommendations should be available to the PDP teams as well as to the ICANN staff and Board. 
e. The GNSO (Council or EPDP team) and Board representatives should communicate on areas of potential concern during (rather than after) the PDP. 
i. Areas of concern might be identified by staff support or liaisons, or Board liaisons that report the concerns of the Board, ICANN staff and PDP teams. 
ii. After the Initial Report, the PDP and Board might form a collaboration (e.g., small team) to work on issues raised by the Board in the Initial Report public comment.
f. Empower and require the Board Liaison to the PDP to coordinate or ensure availability of the steps listed above. 

Rationale: In the words of one interviewee, “if the Board liaisons are going to attend meetings for three years, they might as well be active.” (There is a general understanding that the Board liaison role is relatively new and still evolving.) There are many avenues open to the Board and staff to work constructively with the PDP teams to: 
· Indicate board reaction to developing recommendations, and 
· Provide legal and operational advice that wil enable the PDP team to weigh candidate recommendations though the lens of the Board. 

PDP teams often request operations, cost, and legal advice. Often, these requests go unanswered (e.g., historical TLD application processing cost data, legal advice on certain Guidebook provisions). 

These recommendations largely speak for themselves, but some elaborations can be made: 
· Each PDP does not require an a formal ODP (as currently specifiedmost do not) and the timing of operational and financial information needs will vary across PDPs. Each PDP must take care to carefully word requests for information so that the responses will be meaningful and PDP progress will not be needlessly impeded. This “just right” approach to the compilation of cost information should replace the current ODP as both the PDP and Board should work off the same sets of information. 
· Board input after the Initial Report is published allows the PDP team, since it is still intact, to consider and consult with the Board on its policy recommendations. However, Board input into the PDP process has the risk of slowing progress and having the Board inappropriately put its “finger onto the scale” of bottom-up policy making. Therefore, Board-PDP team collaborations while the PDP is forming its opinions would probably slow and might taint the process. In order to streamline and properly restrain the input, PDP-Board small teams should be limited to the post Initial report phase when recommendations have taken shape but not yet passed up for approval. Prior to that time the Board and staff liaisons can pass on the inclinations of Board caucuses and the ICANN legal team. 
· Requiring the Board to clearly state its position at the time of the Initial Report is reasonable, because the Board has the opportunity to keep up with developments during the PDP, has access to the same (or more) operational data and legal analysis as the PDP, and has the same comment period as the rest of the community to formalise its position. This will allow the PDP team to react to Board positions (possibly forming a team to meet with the Board) before the PDP team breaks up after the Final Report is published. 

3. The PDP team and Board should make decisions based on identical sets of information by: 
a. making staff reports to the Board during the PDP (before and after publication of the initial report) available to the PDP team, and
b. sharing other inputs and discussion points the Board receives during the PDP through the Board Liaison. 

Rationale: The study revealed instances where staff experts advised the PDP and also pursued an independent agenda with the Board. A PDP chair and team cannot address Board concerns without being made aware of the information flowing to the Board. In at least one instance, a PDP request to a Board caucus that all reports received would be made available to the PDP team was granted. Sharing of information provides two benefits: ICANN as a role model can only benefit from additional transparency; and it makes no sense (i.e., it is a significant organisational failure) for the Board and the PDP to be operating with two different sets of information. 

4. In a separate section, Initial and Final Reports should anticipate (or react to) GAC Advice and (when available) provide detailed reporting of the discussion that addressed GAC issues and included GAC liaison participation. The Board should take that additional information on board and perhaps use it in its decision making to avoid the initiation of a lengthy discussion on the same issues with the same people. 

Rationale: As was pointed out to this Board Readiness Team several times, the GAC and ALAC will continue to lobby the Board on their positions that did not win consensus during the PDP, even when GAC and ALAC fully participated in the PDP, and the Board will fully consider those positions. 

Since the ALAC and GAC positions will be repeated to the Board during the Board public comment period, they cannot be discussed with the PDP Team as the team will be disbanded. However, the PDP Team can, in many instances, anticipate GAC Advice during the Final Report drafting based on GAC participation in the PDP, community interaction between the GAC and PDP team during the PDP, and comment to the Initial Report.  

The Final Report can include a section that is the object of anticipated GAC Advice, laying out the issue, those participating in the PDP discussion, and the depth of discussion. Reporting in detail might provide the Board with information sufficient to address the GAC Advice in real time. While we recognise that this additional work might not embolden the Board to act with alacrity, we think it is worth the effort as consideration of GAC advice often adds years to the policy development process. 

5. Charter drafting should consider the following rules / guidelines:
a. In cases where there is existing policy, indicate whether we are adjusting the policy to address a new set of conditions or taking a fresh look at (de novo review of) the policy. 
b. Where the charter is necessarily broad, consider splitting the work into two or more PDPs so that the team expertise and representation can be tailored to the task. 
c. Embed a requirement to consider costs and legal (Bylaw) constraints, keeping in mind that PDPs will require varying amounts of this type of analysis, from substantial to none. 
d. Avoid prescriptive outcomes, i.e., requiring a specific solution. In cases where a specific solution is described, allow the PDP to determine its practicality vis-à-vis other solutions. 
e. Include provisions allowing for two-way communications between the Board and EPDP team to address the need for fiscal responsibility and Bylaw adherence but emphasise the independence of the PDP and explicitly permit community disagreement with the anticipated Board reaction to the recommendations. 
f. Members (one or more) of the Charter Drafting team must be part of the PDP team to provide clarifications and provide an incentive to write the Charter clearly. 
g. Some critical review of the Charter must take place at the PDP outset. It is likely that the PDP members are the only ones motivated to examine the Charter in the requisite detail. 

Rationale: Several interviewees commented that the PDPs were set up to fail by being too restrictive (Registration Data Phase II) or unfocused (SubPro). Put another way, Registration Data Phase II participants felt they were constrained by the Charter to recommend an elaborate version of a Registration Data Retrieval System even though there was a strong sense that their recommendation was economically not feasible; SubPro participants sensed that the open charter allowed for the introduction of “pet issues” by the myriad of participants (rather than focussing on the problem areas of the previous TLD round) thereby substantially lengthening the PDP timetable and resulting in unimplementable recommendations. 

Another PDP (IDN) relied on those who participated in the Charter writing to provide clarifications. 

Interviewees recognised the strong temptation to “fix everything” but the Council can avoid complex tasks that often result in controversial recommendations. Despite this set of recommendations, Charter design will always be a difficult task. 

6. The PDP Team composition can positively affect the likelihood of Board adoption: 
a. Expertise: Teams must include broad ICANN community representation, both by constituency and by expertise. If outside experts must be brought into the team to provide sufficient breadth of expertise, there must be a schedule by topic / issues so that the team makes efficient use of the outside expert’s time. In addition, neutral outside expertise might be helpful in areas where the team already has expertise (e.g., legal advice).
b. Chairs: Should be selected based upon a set of criteria developed for each PDP but the requisite skillset should always include: (i) the ability to work with the Board and Board liaison to identify areas of difference between the Board and PDP team and develop a resolution path, (ii) the ability to manage discussion to ensure equal opportunities to present a viewpoint and control those who seek to dominate it, and (iii) neutrality. In certain instances, an outside, independent chair should be considered. In addition, formalised training by a qualified entity should be considered in order to have a panel of qualified, independent chairs available. 
c. Team composition should be a tool for achieving consensus and compromise in a timely manner while ensuring all those in the ICANN community and those affected by the PDP’s work have an avenue for making meaningful contributions. Team design is an important and difficult aspect of the PDP process that merits attention and due care at the outset of each PDP.

Rationale: Nearly all interviewees recognised that PDP teams almost always lacked some skillset or knowledge necessary to derive acceptable recommendations. While attention is paid to ensuring PDP team membership includes each ICANN constituency / stakeholder group, teams often lack specific expertise: technical expertise is at a premium and operational expertise is even more rare. Attorneys in the discussion often are not used for their legal expertise but for their advocacy of a position. Stakeholder groups attempt to staff PDP teams with the most appropriately skilled representatives but there is not a unified (community-wide) effort to ensure all requisite areas of expertise are included. 

The recommendations regarding scheduling of an expert in the discussion is a result of the practice (as pointed out in the interviews) that issue discussion is often cut off after an amount of progress is made or an impasse reached, to be continued again at a later meeting. Scheduling of expert participation requires certain discipline in managing discussions to their completion. 

Nearly interviewees opined that a Representative Model or small team is more efficient at reaching consensus. Many stated that open teams were often dominated by a few people, those focused on a single issue, or those who were compensated to participate and could outlast others. Some stated that small (i.e., representative) team were less transparent that large team where, even if only a few participate, that participation is done in front of many others. Others opined that some PDPs require a broad range of experiences that the open model provides. 




