FINDINGS

Findings are formed from the statements by the interviewees in response to questions that covered specific PDPs. While some of the answers might be debated by others, there is no question that these opinions, expressed by the interviewees, describe their honest perception of the PDP. The Findings are a combination of observations about the current situations and opinions on what measures should be undertaken. 

General Findings Regarding Board Rejection (or Pending Consideration) of GNSO Policy Recommendations.

· Board rejection of recommendations is somewhat novel and was often a surprise to PDP participants: indicating that this is a timely study. Rejection was not expected at the time of the Registration Data Policy Phase I EPDP but is more typical today. 
· Generally, Board reaction to recommendations has not been a PDP team consideration; rather, achieving PDP consensus has been the primary consideration. 
· There are two contradictory takes on the recent development of Board rejection of consensus policy recommendations: 
· Board rejection and the subsequent, constructive back and forth discussion with the community is a sign of a healthy organisation, and
· Rejection of hard fought and won consensus can come across as antithetical to the MSM, especially in areas where the community is not convinced the Board was correct in its positions.
· Rejections occur because the PDP team objectives (e.g., reaching consensus) differ from the Board objectives (e.g., compliance with the Bylaws, its fiduciary duty). 
· PDP and Board objectives could / should be aligned.
· To achieve that, provide the PDP access to the same legal / finance advice the Board receives, or a discussion with legal or finance before making final recommendations final.
· When considering policy recommendations, the Board must consider other-than-Council inputs, e.g., GAC, ALAC, ICANN staff (legal, finance). Examples include: 
· the ICANN finance estimate of implementation costs for RDRS caused the Board to reflect on its fiduciary duty. 
· the ICANN legal position that ICANN is not a data controller surprised the Board and caused the rejection of EPDP Phase I Purpose for collecting data. 
· the GAC input on IGO/INGO policy recommendations caused the Board to pend its decision. 
· that the Board might examine the minority reports, especially when they are numerous or disagree with “consensus” recommendations (see, Registration Data Phase II EPDP). 
· PDP teams and the community should take some responsibility for the cost of its recommendations:
· Some Accountability CCWG recommendations were rejected due to cost. (Interviewees sometimes 
· Cf., the Registration Data EPDP Phase II recognised the issue and did request cost data and a cost-benefit analysis. 
· Board input prior to the final report is sometimes vague as to whether the Board would reject a suggested recommendation, whether via written or Board liaison comment. 
· Board comment is welcome at any time; interaction with the Board should be set for after the initial report so as to not delay the PDP work. 

Board liaison role

· A relatively new role that varies by the person selected. It is still evolving from more of a listening role to being an active participant and one conveying the Board’s positions. The role will continue to evolve and vary from PDP-to-PDP as Board personnel changes. 
· The Board liaison can clarify questions regarding Board written input. 
· Requires appropriate balancing that requires clear communication of Board positions in a helpful (i.e., not obstructive) manner. 
· Avoid “putting finger on the scale”
· But conveying that, “Board would look at the recommendation this way.”
· The Board liaison can work in partnership with the Chair to develop consensus that is acceptable to the Board. 
· Communicates to the Board or Board caucus. One input to Board among others, e.g., staff reports. (Note to reader: Board caucuses are sometimes formed to follow issues in depth and report to the whole Board as necessary. If a PDP also addresses the same issue, the Board caucus will follow the PDP similarly and report to the Board.)
· The Board liaison consults with staff, more frequently than with the Board or Board caucus. 
· The liaison should communicate Board inclinations toward rejections when they are raised and realised, or legal advice is received in the Board caucus or at the Board.  

How the Board Receives Information

· The Board primarily receives information from staff SMEs. If the Board has questions, they are answered by staff SME reports. Staff provided technical experts to PDPs that also interact with the Board and sometimes pursue their own agendas.
· The Board also receives information from the caucus (if one exists) and the Board liaison. 
· The earlier the Board or Board caucuses receive and consider information, the better prepared it will be to participate in the PDP process in a timely, meaningful way. 
· In addition to the policy recommendations (Initial and Final Reports), the Board receives information from many sources: ICANN legal and finance, Staff SME reports, the GAC and ALAC, the Board liaison, and offline lobbying of Board members. 
· Despite recent successes in the Board working with GNSO Council small teams to amend recommendations, the Board is reluctant to engage with the PDP teams as they deliberate in order to preserve the bottom-up nature of policy making.
· The Board and PDP team should operate from the same set of information when formulating or considering policy recommendations (and, as indicated above, with the same objectives in mind). Meetings between the PDP leadership and Board (or Board caucus) can result in an information sharing agreement where the Board passes reports it receives on to the PDP. 
· The Operational Design Phase (ODP) can result in de facto staff influence on the bottom-up policy-making process. 
· The ODP (or an equivalent study) is valuable, but only if undertaken at a time useful to the policy makers and to a degree needed for decision making (and not more).

Expertise

· Some interviewees, looking across several PDPs, noted that Chairs often lackare required to possess a wide variety of skills to: 
· work with the Board and group to resolve differences, Impartiality is also lacking, as their own views are pushed in the PDP, 
· taking into issues such as accounting for human rights implications, and
· control individuals from taking over the discussion.
· Neutral, outside experts could help avoid introduction of unimplementable recommendations by providing operational expertise.  If the discussion of issues could be timed, it would facilitate the scheduling and retention of experts for certain periods of time. (Often, after some progress is made, Policy Support staff calls off discussion on an issue when it could be finished.) 

Implementability

· Implementation issues should be developed and discussed in parallel with policy development.
· Staff and PDP leadership often urge members to “concentrate on policy, not implementation.”
· The community must take some responsibility for implementability / cost.
· The Registration Data EPDP Phase II did not receive the degree of detailed information for which it was looking.
· ODAs can be used objectively or by Board or staff to justify a particular outcome. Making the same information available to the PDP team would ensure the information would be used objectively.
· The earlier the group gets information about cost, feasibility, etc. the earlier the group can bake this into their discussions and considerations. Consulting with legal and finance (or having legal and finance staff liaisons) should be part of the policy making process.
· PDP requests for information are often not fulfilled (e.g., historical costs of the previous new TLD round, requests for legal advice regarding priorisation of new TLD applications), which bars the development of implementable recommendations. The Council did not help with PDP requests, maybe because the request was lost in other information conveyed during the same presentations. 
· Implementability and cost of implementation are top-level (“red-line”) concerns for the Board, whose implications cannot be ignored by the Board. The Board has a fiduciary duty to make economically sound decisions.
· Recommendations are reviewed by ICANN legal and finance. The Board cannot pass a policy that violates the Bylaws or the Board’s fiduciary duty.
· If a candidate recommendation that is in discussion during the PDP is suspected to create implemlentation, financial or legal difficulties, the policy team will bring the problem to the relevant ICANN department(s). 
· Two-way communications between the staff and the PDP team can result in timely, easier-to-implement recommendations. 
· The Board’s first review is the Initial Report, but Board members have advocated for earlier communications. 
· Exchanges of letters as a communication method should be avoided, as face-to-face communications are less likely to be misinterpreted. 
· The fact that staff intervenes in a PDP discussion indicates substantial thought has gone into the intervention and it should be carefully considered.

Representative vs open model: 

· The Representative Model has been a huge improvement to define and achieve consensus. Compare the Whois PDP (with 100+ members and 70 people on calls) to the Registration Data EPDP. (They considered similar issues.) It is impossible to work w/o representative model.
· Among the negative aspects of the open model: many do not follow the discussion, people come and go; when the Board expresses interest, new people get involved, requiring re-education and re-litigation; it is more likely to deviate from the charter; ex: Whois had 200+ members, many with “pet issues” that fell outside the charter. In addition, teams are often dominated by those paid to participate and have inexhaustible time available. Small teams are often dominated by bullies. Many participants have fixed, extreme views preventing consensus and compromise. This results in recommendations that are not true consensus.
· Positive aspects of the representative model: the entire community is represented for each issue; representatives going back to their communities seems to work; there is process continuity from charter to implementation.  
· One interviewee, a proponent of the Open Model, agreed that when put into practice, the Representative model has been demonstrated to reach a constructive consensus in a shorter period of time. 
· Getting the right people rather than a large number of people is key. E.g., a large number of people can wash out GAC input. 
· There are benefits to an open PDP:
· Even though a small percentage contribute or attend regularly, working in a “fishbowl” adds transparency. 
· In some cases, a representative model might make consensus development difficult. SubPro is suggested as an example of this.
· PDPs should be carefully casted based upon need, e.g., equal community representation, particular skill or knowledge set, or a broad range of experiences. A representative-plus model was suggested where the representative group was augmented by specific expertise or communities not participating in the ICANN model. 

Charters

· Charters could indicate the approach a PDP should take, i.e., a: zero-based policy development or a tweak to existing policy. For example, there was debate as to whether Registration Data Phase I EPDP should start with GDPR and build Whois rules, or tweak Whois to meet GDPR requirements. 
· In many cases, it is a failing if the PDP does not consider costs; such an analysis would help Board readiness. Perhaps legal and finance liaisons can play a role, so not to set policy in a legal or cost vacuum. 
· Overly prescriptive charters can hinder valid policy alternatives or inadvertently create policy. E.g., the Registration Data Phase II EPDP required or “cornered PDP participants into creating a form of SSAD.”
· But open (“laundry list”) charters can lead to chaos. The SubPro Charter could have focused on the few things needing fixing or narrow separate charters could have been written. 
· Charters are often vague and no one in the chain, except for the PDP itself, has the incentive to adequately test a Charter’s clarity and utility. For this reason, it is helpful to have PDP members who also worked on the Charter development to provide clarification. 

GAC – ALAC Advice to the Board: 

· With the IGO/INGO PDP as an example, PDP teams sometimes develop recommendations that disagree with GAC advice (or anticipated GAC advice). GAC and ALAC advice to the Board that differs with PDP recommendations occurs sometimes even when the GAC and ALAC participate in the PDP. This can cause multi-year delays in policy development. 
· The Board can’t stop delivery of this Advice, even though the ALAC and GAC (and others) participate in the EPDP. (Put another way, those that don’t win the day in the policy discussion, seek another audience.) However, if issues have been discussed in the PDP and that discussion and the attempted accommodations are sufficiently documented, then the Board can point to it as the issue having been discussed. If there is no new information in the Advice, then the issue could be considered as addressed. [Or at least that would give the Board a platform for saying so, if they have the intestinal fortitude.]. 
· Going forward, the PDP teams should use the same Public Interest checklist as the Board.
· Regarding the anticipation of GAC Advice, it is difficult for the GAC liaison to represent the GAC but good to have the GAC discussing the issues earlier than the publication of the report. 
· Meeting with the GAC and the community during deliberations to discuss issues can lead to understanding and reduce conflict when the final report is issued. During the SubPro PDP, many GAC concerns were addressed by keeping GAC members of the PDP informed, and presenting to the GAC and getting input at ICANN meetings while the PDP was underway. 


