Original findings
· Board rejection of recommendation is somewhat novel and therefore was a surprise to PDP participants: indicating that this is a timely study. 
· There appears to be a great deal of respect for the Board’s opinions and a willingness to find compromises between the Board and the community.
· Regarding availability of appropriate expertise (and normalising with Board access to expertise):
· the team developed expertise as it became GDPR experts,
· independent legal expertise was available and valuable (cf. other types of expertise).
· The Board liaison role is also novel, and interaction varied significantly among liaisons. It is clearly an evolving role (therefore, also a timely topic). 
· ”Implementability” generally was not a concern during EPDP Phase I discussions: 
· going forward the teams should pay close attention to recommendation wording, and 
· have access to cost & other information
· This first “representative model”: 
· Helped the team arrive at conclusions more quickly
· Facilitated compromise


BACKGROUND SECTION
Surprise – Board rejection a new thing; typically, a rubber stamp approval. Not expected then but typical today. (Alan). Board rejection and back & forth with community is a sign of a healthy organisation (Marc). Not a surprise that the Board created the ODP (Alan) Board reaction not considered as getting to consensus was the big issue. Was considered at the SG level and concern that cost/benefit was relegated to footnote (Alan). Avri was not surprised but shocked at the complexity and price tag of the EPDPII product, evidenced by the ODP-ODA. In these matters, the Board receives input from staff. (Avri) The point of the Board liaison is to avoid surprises. (Chris) The earlier the Board receives information the better. The large number of rejections (in SubPro) was surprising. Usually, the Board intervenes at the IRT because there is more room for interpretation there, not at the policy level. SubPro reviewed Board comments carefully but with the mindset that additional explanation was needed, not that the Board might reject the recommendations. It was thought that by the wording in these recommendations that these topics would be addressed at the IRT (e.g., applicant support and PICs). (Roger)

The community should take some responsibility for the cost of its recommendations. This conclusion stems from the CCWG and rejection of some of its recommendations due to cost. (Thomas) 

Look behind the report to determine controversy that might be raised at the Board. Ex.: EPDP II had many minority statements, support of only 75% of stakeholder groups. (Amr) Also, the Council asked the Board to re-examine the recommendations from a cost-benefit point of view, triggering ODA. [That might have been addressed in the EPDP?] (Amr) The mandate of the Council and the Board were different in EPDP II. [Should they be aligned?] Therefore, it should not be a sign of failure that the Council develops recommendations with which the Board does not agree. It is the community viewpoint vs that of the Board. (Amr) Concern with Board reaction happened at the leadership, not working group, level. (Roger)

No surprise. PDP and community members will lobby the Board for positions they lost (or compromised) in the PDP. The PDP is round one for the ongoing continuation culture. (Paul)

Three ways to help avoid surprising rejections: having the ODP as an earlier option, PDP access to timely legal/financial advice, transparency from Board. (CLEvans) Should have a conversation with the CFO before completing modelling and recommendations. (Thomas)

No surprise as SubPro concentrated on Policy, not implementation – as urged to by leadership and staff. More attention to feasibility would improve acceptance rate. (Christa) 

The Board rejection of consensus policy recommendations is antithetical to the MSM and significantly erodes the MSM. The Board arbitrarily rejected hard won consensus recommendations. Examples are rejection of PIC & RVC enforcement due to “content” reasons (Marc, Jeff) and rejection of Registration Data recommendations in an attempt to address a side issue that ICANN is not a Data Controller (Chris). it is antithetical for the MSM to temper the recommendations to think the Board would/would not accept it. (Marc)

Board input cam in late (after the draft final report) and was vague (“you might want to think about…”) In the compressed timeline, only brief periods could be spent on Board comments – same as all other comments. We thought we addressed certain Board concerns (e.g., application rejection) but the Board still rejected those recommendations. (Jeff) 

The Board might have a different Policy agenda than the PDP, e.g., the limit on the number of variants delegated where the Board took the advice of the technical community and the PDP took input from the technical and language communities. (Donna) There is a lack of transparency regarding Board – staff interaction. (Donna)




Board liaison role Crucial role that requires: active reporting and receiving input from Board; earning trust of PDP team; clear communication of Board positions when appropriate (but be helpful and not obstructive); remaining active in PDP. (Chris) New and evolving from listeningactive participantconveying Board concerns (Alan) Expected Board and staff to say more (Alan) “Board would look at this recommendation this way” is helpful. Board liaison must be skilful at not putting thumb on the scale. (Marc) If a Board caucus exists on a certain issue, the Board liaison will report to the Board caucus. The caucus will report to the Board intermittently, but that frequency will increase as a PDP nears its conclusion on a PDP or an important issue. The Board liaison will also meet with staff support for consultations; the meetings with staff are more frequent than those with the caucus. [A note on Board caucuses: they are formed to track issues, not PDPs, but may choose to track a PDP. Liaisons pass a subset of information on to the Board (from the Board liaison and staff) as issues evolve. Any Board member can attend/audit any Caucus meeting but caucus meetings are not recorded for later review.] (Avri) The Board liaison role will continue to evolve as the Board membership changes. (Avri) The Board liaison, in partnership with the Chair, can help the PDP team reach consensus on issues where Board input has been received (or is perceived). (Chris) Keeping the Board’s fingers “off the scale” or taking a hands-off approach, is not a reason for not doing the work to keep up in a detailed way. (Cheryl)

Maybe the Board liaison could provide some sort of “risk score.” (CLEvans)

A Board liaison role, properly executed, would have been helpful to the PDP. More active staff liaisons would have helped. The Board written input was wishy-washy and not helpful to the discussion. Liaisons could have explained. (Jeff). SubPro PDP requested legal research (on application prioritisation) but did not receive it. (Jeff) E.g., staff would state, “if you do it that way, it will cost more,” but did not elaborate. (Jeff)

The SSAD-light compromise was not the correct approach. The Board should have said “no” and considered other approaches to the problem. SSAD light unlikely to provide the data needed to make a subsequent solution.  (Marc, CLEvans, others). 

Board liaisons should be empowered to relay Board inclinations toward recommendation rejection. Why sit there 2-3 years without raising such issues? (Donna)

Board input or interaction with the Board should be restricted to response to the initial report so as to not make the PDP longer in time than it is. But at that point, Board input should be a requirement (as opposed to waiting for the Council approval of the Final Report. This would obviate much of the need for a Board public comment period unless new issues are raised there. (Donna)



How the Board receives information
Board receives information from staff SMEs. If Board has questions, they will be answered by SME staff reports. Also receives information through the caucus or the liaison. (Avri, Chris) 
Regarding the risk of EPDP-Board collaboration being considered as the Board making Policy, at the time of the EPDP, the Board was sensitive to putting a finger on the scale - but now, even though the GNSO-Board to-and-fro has helped, Board doesn't want to do that too much to displace the bottom-up process. (Avri) Board liaison to relate legal or Bylaw issues [e.g., where the Board would have to disagree, sooner or later]. (Chris) Board, staff, PDP team must operate from same sets of information, ex., Board and PDP team believed ICANN to be data controller but ICANN legal did not. (Chris)

Depending on the issue, the Board has discussions during a PDP or after the Initial Report. (Chris) Board members also have formal and informal lines of communication with the community. There is offline lobbying of Board members. (Chris)

The Board receives and balances input from many sources: PDP team recommendations, ICANN legal and finance, GAC/ALAC, the liaison. (Chris, Avri) The Board waivers based on legal advice it receives. It also receives information from the GAC, to which it defers. These indicate that the Board and GAC should be brought into the process earlier. (Cheryl) It is unclear whether the Board rejects recommendation based on their own or on staff recommendation. (Jeff)

The ODP provides staff with too much input into the policy making process. (Jeff)

Chairs: [Note: Chis points out the necessity for a strong chair to effectively work with the Board Liaison but Cheryl points out that co-chairs avoid the risk of the Chair becoming to strong.] Chairs need training (Cheryl) and might be paid, independent chairs (various) 

Issues ae often recycled, with discussion postponed after some progress is made (or not). It be better for the Chair to pursue each issue to completion and resist calls to move on. (Krista)

Staff provided technical experts also interact with the Board and pursue their own agendas. (Donna)

Meeting with the Board or Board caucus can result in an information sharing agreement where the Board passes reports it receives on to the Board. (Donna)




Expertise: WG developed expertise in GDPR, from that point of view, a good exercise.  (Alan, Amr) Independent legal expertise was made available to the EPDPs and was valuable. (Amr) But sometimes differed from ICANN legal opinion. (Kurt) The Board has a security role to play and the PDP has a business role. It is important for all to learn both roles. (Roger) The ODP is valuable, but only if undertaken at a time useful to the policy makers, i.e., during the PDP deliberations (Cheryl) Also, the team recognised its lack of operational and cost expertise but requested historical cost information was not made available. The Council did not react to requests for help in obtaining this information. There was a recommendation for greater transparency in this area but it got dropped. (Cheryl, Krista) 

PDP members think they have the requisite skill set. In reality each member has a narrow skill tailored to their vocation. (Marc) Chairs also lack skills, impartiality is among them, as their own views are pushed in the PDP. (Marc) Neutral, outside experts could help avoid complexity (introduction of unimplementable recommendations) if discussion of that issue could be timed. (Marc) 

Technical experts are helpful but beware technical experts that work with the staff or Board and pursue their own agendas. (Donna)


Implementability: Phase one considered implementability by registrars only. (Alan) Not considered as Board had never rejected a recommendation (Marc). Staff liaisons should participate, they did not but it is tough line to walk. Implementation issues should be developed and discussed in parallel with policy development (Marc). Community must take some responsibility for implementability / cost (Thomas). The EPDP II did not receive the degree of detailed information for which it was looking. (Amer) ODAs can be used objectively or to justify a particular outcome (as in we don’t want to implement this. Maybe have a call with the CFO before recommending (Thomas) EPDP II did not see the briefing doc the staff prepared, likely to describe costs. (Thomas) The earlier the group gets information about cost, feasibility, etc. the earlier the group can bake this into their discussions and considerations. (Thomas) Implementability and cost of implementation are top-level (“red-line”) concerns for the Board, whose implications cannot be avoided. The Board has a fiduciary duty to make economically sound decisions. The Board cannot pass a policy that violates the Bylaws or the Board’s fiduciary duty. (Avri) 

If a candidate recommendation is suspected to create difficulties, the policy team will bring the problem to the relevant ICANN department(s). Two-way communications with the PDP team can result in timely, easier-to-implement recommendations. The Board’s first review is the Initial Report, but Board members have advocated for earlier communications. Exchanges of letters should be avoided, cf., f2f communication. The fact that staff intervenes indicates substantial thought has gone into the intervention and should be carefully considered. [Maybe the report should include consideration of these interventions.] (Policy Team)

Recommendations are reviewed by ICANN legal and finance. (Chris) 

“Implementability” has been weaponised as a term: to back an argument for a particular point of view. (Marc) Neutral, outside experts could help avoid complexity (introduction of unimplementable recommendations) if discussion of that issue could be timed. (Marc)


Representative vs open model: Representative huge improvement to define and achieve consensus vs Whois and SubPro PDP w/ 100 members and 70 people on calls. Impossible to work w/o representative model (Marc, Roger)).

Negative aspects of the open model: many do not follow the discussion, people come and go; when the Boar expresses interest, new people get involved, requiring re-education and re-litigation; more likely to deviate from the charter; ex: Whois had 200+ members, many with “pet issues” that fell outside the charter. (Policy Team) Getting the right people rather than a large number of people is a key. (Roger)

Positive aspects of the representative model: the entire community is represented for each issue; representatives going back to their communities seems to work; there is process continuity from charter to implementation.  (Policy Team)

GAC input in PDP washed out by large number of SubPro members. The number pf people might have made the GAC feel “unheard.” (Roger)

Even though a small percentage of the SubPro PDP members participated, it was beneficial to have that work performed in the “fishbowl” of many members to ensure transparency and understanding. With the wide interest of the community, membership should be open. (Cheryl)

In the open model, a couple voices often dominate the discussion with (sometimes) unfeasible ideas. Some calls had only 5 people in attendance. Board feedback or a Board liaison might help balance discussion. (Krista) PDPs often lack operational / quantitative expertise that should be added in some way. If topics were scheduled (avoiding the “cycling back”), then appropriate experts could be retained. (Christa)

Teams are often dominated by those paid to participate and have inexhaustible time available. Small teams are often dominated by bullies. This results in recommendations that are not true consensus. E.g., the current SubPro IRT is populated by the small number of community members that can devote the time to attend the 2-3 times a week meetings. Accelerated schedules bar true MSM participation. While the small team that worked SubPro issues with the Board was effective, it was not transparent. (Marc)

A representative model excluded registrants, which does not have a Stakeholder Group. As a “small” group, a representative PDP might be less transparent. Open models have variances in participation, expertise and even representation. The solution might be A representative plus group with added expertise as needed. (Marc)

PDPs benefit from the variety of experiences. But in SubPro you have certain issues where there are very strong views on the extremes (like auctions) and many participants with extreme views prevented consensus and needed compromise. We knew the Board needed to settle those issues (on private auctions and private resolutions). (Jeff)

Removal of key staff support during the PDP should be avoided. Same with representative members of the PDP. (Donna) 

a\An open GNSO PDP is the only opportunity for people who are not part of an ICANN group to participate in a PDP. However, an Open PDP needs a strong Chair. (Donna)




Charters.  Could indicate approach: zero-based or tweak? EPDP I start with GDPR and build Whois or tweak Whois to meet GDPR. (Thomas, others)

It is a failing if the PDP does not consider costs; such an analysis would help Board readiness. Perhaps legal and finance liaisons can play a role, so not to set policy in a legal vacuum. (Chris)

There was “turbulence” among the PDP participants about being cornered into creating a form of SSAD. (Amr)

There were limited challenges in the 2012 round that needed to be addressed. Could have been a narrow PDP, a “tweak.” Scope grew unnecessarily. The Charter should have listed the items to be “fixed.” (Roger) 

The SubPro charter was poorly designed, a laundry list with no prioritisation. Several PDPs might have been better. (Cheryl)

Where the Charter is unclear, it is helpful to have members of the Charter Team on the PDP Team to provide clarification. Even where the Charter is reviewed before approval, it was noted that it is none has the incentive to fully review it until put into practice in the PDP. (Donna)

GAC – ALAC Advice: IGO - knowingly came up with recs that did not follow GAC advice. Preserving independence is imperative, (Thomas) Regarding ALAC/GAC participation in the EPDP and providing advice to the Board separately, the Board can’t stop ALAC/GAC Advice. However, if issues have been discussed in PDP and documented publicly then the Board can point to it as the issue having been done, discussed, and if there is no new information, then the issue can be considered addressed. (Avri) Going forward, the PDP teams should use the same Public Interest checklist as the Board (Avri).

It is difficult for the GAC liaison to represent the GAC but good to have the GAC discussing the issues earlier than the publication of the report. (CLEvans) The Board receives information from the GAC, to which it defers, indicating that the Board and GAC should be brought into the process earlier. Many GAC concerns were address by keeping GAC members of the PDP informed and presenting to the GAC and getting input at ICANN meetings while the PDP was underway. (Cheryl, Jeff)

Meeting with the GAC and the community during deliberations to discuss issues can lead to understanding and reduce conflict when the final report is issued. (Krista) 



