The EPDP Team was tasked by the GNSO Council to address the following two questions:

i.  Whether any updates are required to the EPDP Phase 1 recommendation on this
topic (“Registrars and Registry Operators are permitted to differentiate between
registrations of legal and natural persons, but are not obligated to do so“);

ii.  What guidance, if any, can be provided to Registrars and/or Registries who
differentiate between registrations of legal and natural persons.

In addressing these questions, the EPDP Team started with a review of all relevant
information, including (1) the study undertaken by ICANN org,* (2) the legal guidance
provided by Bird & Bird, and (3) the substantive input provided on this topic during the
public comment forum on the addendum. Following the review of this information, the
EPDP Team identified a number of clarifying questions, that, following review by the EPDP
Team’s legal committee, were submitted to the Bird & Bird (see
https://community.icann.org/x/xQhACQ).

As part of its approach in dealing with these two questions, the EPDP Team agreed to
commence with identifying possible guidance to Registrars and/or Registries who decide to
differentiate between registrations of legal and natural persons.

Background Information and EPDP Team Observations

In developing the guidance below, the EPDP Team would like to remind the Council and
broader community of the following:

A. GDPR and other data protection legislation set out requirements for protecting
personal data, not non-personal data.

B. Per EPDP Phase 1 Recommendation #6, “as soon as commercially reasonable,
Registrar must provide the opportunity for the Registered Name Holder to provide
its Consent to publish redacted contact information, as well as the email address, in
the RDS for the sponsoring registrar”.

C. Perthe EPDP Phase 1 recommendation #17 “Registrars and Registry Operators are
permitted to differentiate between registrations of legal and natural persons, but
are not obligated to do so”.

D. Distinguishing between legal and natural person data alonelmy,not be sufficient bs
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E. Registrars operate different business models (Retail, Reseller, Brand Protection,
Others), and one-size-fits-all or overly prescriptive guidance does not properly
consider the range of registrar business models and the various process flows the
different business models may require. Instead, Registrars require flexibility to
implement differentiation in a manner that best suits their business model and
reduces the risks associated with differentiation to an acceptable level for that
particular Registrar.
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b. If the Registrant (data subject) has selected legal person and has provided a
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This option is not acceptable to NCSG. We want the RNH to be in control of how they are
designated. | cannot see any justification for allowing a second party to make that determination
for them, given it's consequences for data publication.
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This option is not acceptable to NCSG. We want the RNH to be in control of how they are
designated. | cannot see any justification for allowing a second party to make that determination
for them, given it's consequences for data publication.
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Just want to re-flag the issue of obtaining third party consent as per Bird & Bird Memo on
consent. d) does not take this properly into account.
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Staff support team: Removed reference to SSAD as a legitimate request directed to a registrar could also result in

disclosure.
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Suggest deletion: unrealistic, except for maybe corporate registrars
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How can you communicate "guidance" to a registrant if the registrar is the one determining the
person type by looking at records on its own without any involvement of the RNH?
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