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Memorandum


To:		GNSO Council, Small team of Council volunteers for implementation of PDP 3.0

From: 		Flip Petillion

Date:		18 July 2019

Re:	PDP Appeals Process and the possible establishment of a panel of volunteer mediators
 

Introduction

Within the small team of Council volunteers (the ‘Team’), for implementation of PDP 3.0, I was asked to lead the following two items:
 
· #9. Provide further guidance for sections 3.6 and clarification of section 3.7 (Appeal Process) (Standard Methodology for decision making)
Review current language of GNSO OP in relation to section 3.7 and put forward proposed clarification to indicate a 3.7 appeal does not stop ongoing work. Also consider whether further detail is needed in relation to appeal process?

· #15. Independent conflict resolution
Consider the establishment of panel of volunteer mediators that can be called upon when appropriate. 

On 21 June 2019, I shared my initial thoughts for the team’s consideration. The team discussed both items at ICANN65 in Marrakesh and commented on the memo in Google Docs. 

In view of the discussions within the Team, I have outlined below (i) my understanding of the Team’s shared vision, and (ii) proposed changes to relevant sections in the GNSO Working Group Guidelines.
#9. Provide further guidance for sections 3.6 and clarification of section 3.7 (Appeal Process) (Standard Methodology for decision making)

With respect to challenges/appeals, Section 3.6, in its current version, reads as follows:

“Consensus calls should always involve the entire Working Group and, for this reason, should take place on the designated mailing list to ensure that all Working Group members have the opportunity to fully participate in the consensus process. It is the role of the Chair to designate which level of consensus is reached and announce this designation to the Working Group. Member(s) of the Working Group should be able to challenge the designation of the Chair as part of the Working Group discussion. However, if disagreement persists, members of the WG may use the process set forth below to challenge the designation. 

If several participants[footnoteRef:2] in a WG disagree with the designation given to a position by the Chair or any other consensus call, they may follow these steps sequentially:  [2: “ Any Working Group member may raise an issue for reconsideration; however, a formal appeal will require that a single member demonstrates a sufficient amount of support for initiating an appeal before the formal process outlined in Section 3.7 can be invoked. In those cases where a single Working Group member is seeking reconsideration, the member will advise the Chair and/or Liaison of their issue and the Chair and/or Liaison will work with the dissenting member to investigate the issue and to determine if there is sufficient support for the reconsideration to initial the appeal process set forth in Section 3.7.”] 


1. Send email to the Chair, copying the WG explaining why the decision is believed to be in error. 
2. If the Chair still disagrees with the complainants, the Chair will forward the appeal to the CO liaison(s). The Chair must explain his or her reasoning in the response to the complainants and in the submission to the liaison. If the liaison(s) supports the Chair’s position, the liaison(s) will provide their response to the complainants. The liaison(s) must explain their reasoning in the response. If the CO liaison disagrees with the Chair, the liaison will forward the appeal to the CO. Should the complainants disagree with the liaison support of the Chair’s determination, the complainants may appeal to the Chair of the CO or their designated representative. If the CO agrees with the complainants’ position, the CO should recommend remedial action to the Chair. 
3. In the event of any appeal, the CO will attach a statement of the appeal to the WG and/or Board report. This statement should include all of the documentation from all steps in the appeals process and should include a statement from the CO.[footnoteRef:3]” [3: “ It should be noted that ICANN also has other conflict resolution mechanisms available that could be considered in case any of the parties are dissatisfied with the outcome of this process.” ] 


Section 3.7, in its current version, reads as follows:

“3.7 Appeal process

Any WG member that believes that his/her contributions are being systematically ignored or discounted or wants to appeal a decision of the WG or CO should first discuss the circumstances with the WG Chair. In the event that the matter cannot be resolved satisfactorily, the WG member should request an opportunity to discuss the situation with the Chair of the Chartering Organization or their designated representative.

In addition, if any member of the WG is of the opinion that someone is not performing their role according to the criteria outlined in Section 2.2 of this document, the same appeals process may be invoked.”

Regarding the PDP appeal process under Section 3.7, the Team favours adding language that such appeal has no suspensive effect. Clarifying that such appeal does not stop ongoing work is one possible measure that could contribute to a WG moving forward more efficiently. 

The current proposal does not mention a review of the challenges/appeal process as outlined in Section 3.6. The Team considers that the formal challenges/appeal process under Section 3.6 should be unrelated to other appeals under Section 3.7. An appeal under Section 3.6 may warrant a suspension of the PDP. The other appeal processes under Section 3.7 relate to the behaviour of Working Group Members and should have no suspensive effect. 

However, in footnote 5, Section 3.6 refers to the appeal process of Section 3.7. As a result, the different purpose of the challenges/appeal processes under Sections 3.6 and 3.7 is not readily apparent.

To implement Recommendation #9 and to make a clearer distinction between the different types of appeal, I propose the following changes to Sections 3.6 and 3.7 for further discussion with the Team:


Regarding Section 3.6 

Section 3.6 mentions appeal proceedings for challenging a “designation given to a position by the Chair or any other consensus call”. To distinguish Section 3.6 from Section 3.7, it seems advisable to avoid the use of the term “appeal” and to use the terms “complaint” and “challenge” instead. The final paragraph of Section 3.6 could be modified as follows:

	Old text
	Proposed text

	If several participants[footnoteRef:4]5 in a WG disagree with the designation given to a position by the Chair or any other consensus call, they may follow these steps sequentially:  [4: “5 Any Working Group member may raise an issue for reconsideration; however, a formal appeal will require that a single member demonstrates a sufficient amount of support for initiating an appeal before the formal process outlined in Section 3.7 can be invoked. In those cases where a single Working Group member is seeking reconsideration, the member will advise the Chair and/or Liaison of their issue and the Chair and/or Liaison will work with the dissenting member to investigate the issue and to determine if there is sufficient support for the reconsideration to initial the appeal process set forth in Section 3.7.”] 


1. Send email to the Chair, copying the WG explaining why the decision is believed to be in error. 

2. If the Chair still disagrees with the complainants, the Chair will forward the appeal to the CO liaison(s). The Chair must explain his or her reasoning in the response to the complainants and in the submission to the liaison. If the liaison(s) supports the Chair’s position, the liaison(s) will provide their response to the complainants. The liaison(s) must explain their reasoning in the response. If the CO liaison disagrees with the Chair, the liaison will forward the appeal to the CO. Should the complainants disagree with the liaison support of the Chair’s determination, the complainants may appeal to the Chair of the CO or their designated representative. If the CO agrees with the complainants’ position, the CO should recommend remedial action to the Chair. 

3. In the event of any appeal, the CO will attach a statement of the appeal to the WG and/or Board report. This statement should include all of the documentation from all steps in the appeals process and should include a statement from the CO.[footnoteRef:5]6 [5: “6 It should be noted that ICANN also has other conflict resolution mechanisms available that could be considered in case any of the parties are dissatisfied with the outcome of this process.”] 

	If several participants[footnoteRef:6]5 in a WG disagree with the designation given to a position by the Chair or any other consensus call, they may follow these steps sequentially:  [6: “5 Any Working Group member may raise an issue for reconsideration; however, a formal appeal will require that a single member demonstrates a sufficient amount of support for initiating an appeal before the formal process outlined in Section 3.7 can be invoked. In those cases where a single Working Group member is seeking reconsideration, the member will advise the Chair and/or Liaison of their issue and the Chair and/or Liaison will work with the dissenting member to investigate the issue and to determine if there is sufficient support for the reconsideration to initial the appeal process set forth in Section 3.7.”] 


1. Send email to the Chair, copying the WG explaining why the decision is believed to be in error (the “Complaint”). For the Complaint to be taken into consideration, the Complaint must be sent within ten (10) calendar days following the designation given to a position by the Chair or any other consensus call.

2. If the Chair still disagrees with the complainants, the Chair will forward the Complaint to the CO liaison(s). The Chair must explain his or her reasoning in the response to the complainants and in the submission to the liaison. If the liaison(s) supports the Chair’s position, the liaison(s) will provide their response to the complainants. The liaison(s) must explain their reasoning in the response. If the CO liaison(s) disagree with the Chair, the liaison(s) will forward the Complaint to the CO. 

3. Should the complainants disagree with the liaison support of the Chair’s determination, the complainants may challenge the determination with the Chair of the CO or their designated representative, who will submit the issue to the CO. For the Challenge to be taken into consideration, the Challenge must be submitted within ten (10) calendar days following the liaison’s expression of support of the Chair’s determination.

If, following a timely Challenge, the CO agrees with the complainant’s position, the CO should recommend remedial action to the Chair. 

In the event of a Challenge, the CO will attach a statement of the Challenge to the WG and/or Board report. This statement should include all of the documentation from all steps in the Complaint and Challenge process and should include a statement from the CO. 

Unless frivolous or vexatious, a Complaint and Challenge shall suspend the policy development process for those recommendations that may be impacted by the Complaint or Challenge.

The Complaint and Challenge procedure does not impact any other conflict resolution mechanisms that may be available to any of the parties that are dissatisfied with the outcome of a WG process.[footnoteRef:7]6 NUMMERING ? [7: “6 It should be noted that ICANN also has other conflict resolution mechanisms available that could be considered in case any of the parties are dissatisfied with the outcome of this process.”] 





Regarding Section 3.7

The Team considers that the Appeal Process under Section 3.7 should relate to the behaviour of WG members. These appeals should not cause delays in the PDP and should therefore not have suspensive effect. 

Ideas to streamline the appeal process were to impose deadlines and to limit the number of times an appeal can be filed. Concerns were expressed about a possible situation where one person would attempt to block the normal working across different WGs by submitting separate appeals in different WGs. To avoid that WG members abuse the appeal process, the idea was advanced that the appellant should demonstrate a minimum level of support for the appeal. 

Obtaining express support for a sensitive, but important, issue can sometimes be difficult. Other WG member may refrain from openly supporting the appellant. Therefore, the Team may wish to look into having a low barrier for filing appeals, while preventing abuse and providing for streamlined processes to handle appeals.

An option may be to give the WG Chair the opportunity not to discuss the matter with the appellant if the Chair considers that the appeal may frustrate the WG activities. The appellant would have the option to submit the matter to the CO Chair. The GNSO Council can be given the opportunity to consider whether or not an appeal is abusive. If WG members submit abusive appeals more than once, they could be excluded from bringing appeals in the future. 

Accordingly, Section 3.7 could be modified as follows:

	Old text
	Proposed text

	Any WG member that believes that his/her contributions are being systematically ignored or discounted or wants to appeal a decision of the WG or CO should first discuss the circumstances with the WG Chair. In the event that the matter cannot be resolved satisfactorily, the WG member should request an opportunity to discuss the situation with the Chair of the Chartering Organization or their designated representative.

In addition, if any member of the WG is of the opinion that someone is not performing their role according to the criteria outlined in Section 2.2 of this document, the same appeals process may be invoked.”

	Any WG member may file an appeal on any of the following grounds:
a) The WG member’s contributions are systematically being ignored or discounted; or 
b) Someone is not performing their role according to the criteria outlined in Section 2.2 of this document. 

The appeal must be filed within ten (10) calendar days following the day on which the WG member is aware, or ought reasonably to be aware, of the circumstances giving rise to the appeal.

The appeal must be submitted to the WG Chair. It must contain the grounds on which the appeal is based together with a description of the circumstances giving rise to the appeal.
Waarom hier rood ?
Unless the WG Chair considers that the appeal may frustrate the WG activities, the WG Chair shall discuss the circumstances with the WG member at its earliest convenience. 

In the event that the matter cannot be resolved satisfactorily with the WG Chair within twenty (20) calendar days, the WG member may request an opportunity to discuss the situation with the Chair of the Chartering Organization or their designated representative(s). The Chair of the Chartering Organization may convene a commission within the GNSO Council to address the appeal (the ‘Appeals Commission’).

The Chair of the Chartering Organization, their designated representative(s) or the Appeals Commission may recommend remedial action to the WG Chair.

The appeal shall not suspend the activities of the WG.

An appeal may be deemed abusive if a CO confirms by Supermajority a finding by the Chair of the Chartering Organization, their designated representative(s) or the Appeals Commission that the appeal is abusive. An appeal shall be considered abusive if (i) it was presented solely for improper purpose such as to harass, cause unnecessary delay, or needlessly increase the workload of the WG Chair and/or the CO, or (ii) contained a deliberate material falsehood. Two findings of an abusive appeal, confirmed by a CO Supermajority, shall permanently bar the WG member from utilizing the appeal process. 

The appeal process does not impact any other conflict resolution mechanisms that may be available to WG members.






Other ideas to streamline the challenge and appeal processes

To lower the impact of the challenge and appeal processes on the PDP and to avoid any appearance of bias by a CO Chair, we may consider the creation of a permanent Appeals Committee within the GNSO Council to deal with matters that cannot be resolved between the WG Chair and WG members. 

We may also want to consider other measures to make the appeal process more streamlined. 

Examples:

· template form for filing a challenge/ an appeal, 
· indication for the time required for handling the challenge / appeal,
· standard of review for the CO liaisons and CO Chairs who must decide on the challenge / appeal,
· guidelines to assist CO liaisons and CO Chairs in their decision-making. 


#15. Independent conflict resolution – the possible establishment of a panel of volunteer mediators

Following a discussion about the pros and cons of a panel of volunteer mediators, there seems to be consensus about the fact that such a panel would lead to:

· quicker availability of mediators;
· reduced costs if mediators act on a volunteer basis.

The caveat that repeat appointments of mediators might create some form of prejudice, based on their past experiences with the ICANN community is not considered problematic per se. The idea was advanced to organize a survey or some sort of exit poll at the end of the mediation to assess whether it would be beneficial to re-appoint a mediator in the future. A fine balance should be struck between (i) the potential benefits of a mediator who is knowledgeable about the ICANN community, and (ii) the need for a truly neutral mediator who is not prejudiced by past experiences.

If all community members favor the re-appointment of a mediator in the future, it should indeed be possible to re-appoint the mediator. If the re-appointment is opposed by some members of the community, the reasons for such opposition should be examined. A solution to reduce prejudice from previous experiences might be to work with co-mediators, where one mediator has experienced working with the ICANN community and the other has not.

To address the caveat that doubts can be raised about the mediators’ motives if they act on a volunteer basis, the suggestion was made to:

· take into consideration a mediator’s association or perceived alignment with any stakeholder group or constituency during the selection process;
· require minimum qualifications (comparable to the qualifications required by reputable dispute resolution centres);
· require mediators to have up-to-date and complete SOIs.

As to minimum qualifications, one may think of education and training requirements, demonstrated experience in conflict resolution, impartiality and the conditions there be no conflicts of interest.

To ensure that minimum qualifications are met, there should be a vetting process. Experienced ADR institutions may be better placed to organize the vetting process. Also, we may be more successful in finding mediators that are willing to provide mediation services on a pro bono basis if we can join efforts with ADR institutions. I believe it will be easier for reputable ADR institutions to convince their mediators to volunteer than if we have to perform the outreach ourselves.
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