REPORT: LESSONS LEARNED FROM THE SECTION 3.7 PROCESS INVOKED DURING THE IGO-INGO CURATIVE RIGHTS POLICY DEVELOPMENT PROCESS
Draft (as of 14 August 2019)

Submitted to the GNSO Council by Dr. Heather Forrest (GNSO Chair, 2017-2018; GNSO Councilor, 2014-2018) and Ms. Susan Kawaguchi (GNSO Councilor, 2014-2018; Council Liaison to the PDP Working Group)

Purpose of this Paper:
The GNSO Council has requested that we, in our respective capacities as the-then GNSO Chair and GNSO Council Liaison to the IGO-INGO Access to Curative Rights Protection Mechanisms PDP Working Group, provide a report on what we consider to be “lessons learned” from the Section 3.7 appeals that were filed during the deliberations of the Working Group. In this report, we summarize the proceedings in question and provide several specific recommendations that we hope will assist the GNSO Council and community to develop, as part of the “PDP 3.0” initiative, new or improved procedural rules to improve the effectiveness of the GNSO PDP and facilitate continued good faith participation and consensus-building in multi-stakeholder policy activities.

Procedural Background:
We set out here the various dates and activities relevant to the two Section 3.7 appeals that were filed as well as the document request submitted under the ICANN Organization’s Documentary Information Disclosure Policy. We believe that it is important for the current GNSO Council to be aware of this record of events, as background for the recommendations that we make at the end of this paper.

· 19 December 2017: Mr. George Kirikos, an active member of the IGO-INGO Access to Curative Rights Protection Mechanisms PDP Working Group, invoked Section 3.7 of the GNSO’s Working Group Guidelines to challenge the Working Group co-chairs’ decision to use an anonymous poll to assist them with determining the level of support for various options with respect to a particular policy recommendation amongst Working Group members[footnoteRef:1].  [1:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2017-December/001005.html. ] 

· 21 December 2017: Mr. Kirikos requested that Heather Forrest, the GNSO Chair, intervene in the matter “to ensure that the long-established ICANN transparency requirements are followed going forward.”[footnoteRef:2] On the same day, Philip Corwin and Petter Rindforth (the Working Group co-chairs) responded to Mr. Kirikos’ request, noting that Section 3.7 requires that “any WG member who believes that his/her contributions are being systematically ignored or discounted should first discuss the circumstances with the WG Chair(s)” and inviting Mr. Kirikos to a call in early January, to which the ICANN Ombudsman would also be invited[footnoteRef:3]. [2:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2017-December/001023.html. ]  [3:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2017-December/001025.html.] 

· 11 January 2018: Less than two hours before the call took place[footnoteRef:4], Mr. Kirikos filed a twelve-page document[footnoteRef:5] summarizing his arguments and specifying the remedies he sought. As Mr. Corwin and Mr. Rindforth had not had an opportunity to review and discuss this document prior to the call, the parties agreed to conduct a second call, with Mr. Corwin and Mr. Rindforth having the ability to send a response to Mr. Kirikos by 16 January[footnoteRef:6].   [4:  See https://community.icann.org/display/gnsoicrpmpdp/2018-01-11+Discussion+Call; transcript and recording available at https://community.icann.org/display/gnsoicrpmpdp/2018-01-11+Discussion+Call. Besides Mr. Kirikos, Mr. Corwin and Mr. Rindforth, the ICANN Ombudsman, two other Working Group members who supported Mr. Kirikos’ challenge, and ICANN policy staff Ms. Mary Wong and Mr. Steve Chan attended the call.]  [5:  See https://community.icann.org/display/gnsoicrpmpdp/2018-01-11+Discussion+Call?preview=/79429635/79431258/GK%20appeal%20document%20-%2011%20Jan%202018.pdf.)]  [6:  The response is available at https://community.icann.org/display/gnsoicrpmpdp/2018-01-11+Discussion+Call?preview=/79429635/79431258/GK%20appeal%20document%20-%2011%20Jan%202018.pdf.)] 

· 18 January 2018: the second call took place[footnoteRef:7]. [7:  See https://community.icann.org/display/gnsoicrpmpdp/2018-01-18+Discussion+Call; recording and transcript available at https://community.icann.org/display/gnsoicrpmpdp/2018-01-18+Discussion+Call. ] 

· 1 February 2018: The Working Group co-chairs distributed a Summary, Statement, and Proposed Next Steps document[footnoteRef:8], to which Mr. Kirikos responded on the same day[footnoteRef:9]. [8:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-February/001079.html. ]  [9:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-February/001080.html. ] 

· 2 February 2018: Mr. Kirikos submitted a further response to the 16 January 2018 co-chairs’ statement[footnoteRef:10]. [10:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/attachments/20180212/54044f71/igo-appeal-section37-reply-20180212-final-0001.pdf. ] 

· 20 February 2018: IIn accordance with the escalation procedure under Section 3.7, a third call took place, this time with GNSO Chair Dr. Heather Forrest and GNSO Council Liaison Ms. Susan Kawaguchi[footnoteRef:11].  [11:  See https://community.icann.org/display/gnsoicrpmpdp/2018-02-20+Discussion+Call. As with the two January calls, the Working Group co-chairs, Mr. Kirikos, Mr. Waye (ICANN Ombudsman), Ms. Wong and Mr. Chan (ICANN staff) and one of the two Working Group members who supported Mr. Kirikos’ appeal attended the call.] 

· 1 March 2018; 9 April 2018: The GNSO Council leadership team (Dr. Forrest, Ms. Donna Austin and Mr. Rafik Dammak) conducted two informal calls with Mr. Corwin and Mr. Rindforth, with ICANN policy staff (Ms. Mary Wong and Mr. Steve Chan) in attendance. Neither of these two calls were recorded or transcribed.
· 13 April 2018: Ms. Kawaguchi sent the Working Group a Summary Report describing the status of the consultations that had taken place[footnoteRef:12].  [12:  See https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-April/001111.html and https://mm.icann.org/pipermail/gnso-igo-ingo-crp/attachments/20180413/6218af56/SummaryReportRecommendedNextStepsfortheCurativeRightsPDP-12April2018-0001.pdf. ] 

· 26 April 2018: Mr. Kirikos sent a document to the Working Group mailing list, describing what he believed to be errors in the Summary Report[footnoteRef:13]. [13:  See https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-April/001139.html and https://mm.icann.org/pipermail/gnso-igo-ingo-crp/attachments/20180426/a1b4e83f/igo-summaryreport-response-20180426-final-0001.pdf. ] 

· 9 June 2018 (a Saturday): Mr. Kirikos posted on the Working Group mailing list that he intended to file another Section 3.7 appeal, on the basis of his belief that a draft document indicating possible consensus designations was poorly drafted and inaccurate. He provided a window of less than 24 hours (ending on Sunday night) for a response to his email[footnoteRef:14].   [14:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-June/001254.html.] 

· 10 June 2018 (a Sunday): Mr. Kirikos filed a request with the ICANN Organization, pursuant to the DIDP, requesting: (1) the recordings, transcripts and all relevant documents (including emails) pertaining to the two informal calls that took place between the GNSO Council leadership, the Working Group co-chairs and ICANN staff; (2) all other documents and recordings (including emails) between ICANN staff, GNSO Council members and the Working Group co-chairs concerning the handling of the Section 3.7 appeal; and (3) all documents and recordings (including emails) between ICANN staff and the Working Group co-chairs relating to an earlier anonymous survey conducted in October 2017, which Mr. Kirikos had also considered in violation of the transparency requirements of the GNSO Working Group Guidelines. 
· 10 June 2018: About 5 hours after his DIDP filing, Mr. Kirikos posted again to the Working Group mailing list, noting that his suggested deadline would expire in one hour’s time[footnoteRef:15]. Immediately upon that expiration, Mr. Kirikos proceeded to file a second Section 3.7 appeal. [15:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-June/001253.html.] 

· 2 July 2018: A call among Mr. Kirikos, Mr. Rindforth (the sole remaining Working Group chair following Mr. Corwin’s resignation in May 2018), and Ms. Wong took place to discuss the appeal[footnoteRef:16]. [16:  Recording and transcript available at https://community.icann.org/display/gnsoicrpmpdp/2018-07-02+Discussion+Call. ] 

· 9 July 2018: Ms. Kawaguchi submits the Working Group’s Final Report to the GNSO Council[footnoteRef:17]. [17:  https://mm.icann.org/pipermail/gnso-igo-ingo-crp/2018-July/001384.html. Subsequently, three Minority Statements (from Mr. Corwin, Mr. Petter and a Working Group member) are accepted and appended to the report.] 

· 10 July 2018: ICANN Organization’s Legal Department responded to Mr. Kirikos, stating that the documents and emails he sought to obtain are subject to certain Defined Conditions of Nondisclosure contained in the DIDP[footnoteRef:18]. [18:  See https://www.icann.org/resources/pages/didp-2012-02-25-en. Specifically, the nondisclosure grounds cited were that these constituted either “internal information that, if disclosed, would or would be likely to compromise the integrity of ICANN's deliberative and decision-making process by inhibiting the candid exchange of ideas and communications” or “information exchanged, prepared for, or derived from the deliberative and decision-making process … that, if disclosed, would or would be likely to compromise the integrity of the deliberative and decision-making process”. 
] 

· August 2018 – January 2019: The GNSO Council discusses its procedural options for dealing with the five recommendations contained in the Final Report.
· October 2018 (ICANN63): The GNSO Council agrees to withdraw a motion to vote on the Final Report, following concerns raised by various Councilors.
· April 2019: The GNSO Council votes to approve Recommendations 1-4 and to refer Recommendation 5 to the Review of All Rights Protection Mechanisms PDP Working Group.

Our Observations on the Section 3.7 Process:
We believe that the above chronology demonstrates the following weaknesses and gaps in the current Section 3.7 process : 
1. It lacks concrete recommendations as to appropriate actions that can be taken (whether by Working Group chairs, the GNSO Chair or the Council liaison), including potential methods for resolving disputes, at each step of the process. 
2. It lacks specific guidance as to how the relevant proceedings are to be conducted (e.g. who may attend and observe; whether and when to involve the ICANN Ombudsman; whether or not all relevant calls must be recorded, transcribed and published; whether written submissions and responses are permitted ; and how many such calls may take place before escalating to the next step).
3. It does not specify the conditions and circumstances under which a Working Group member may file a subsequent appeal with respect to the same, or similar, topic. 
4. It does not provide guidance to either the Working Group chair(s) (in step 1 of the process) or the GNSO Chair (in step 2) as to what standards to apply and the available remedies.

At the same time, we acknowledge and believe that it is critical that a certain amount of flexibility be retained in the process, to allow for multiple types of disputes and a broad range of resolution methods and remedies to suit the situation.

Our Recommendations for Improving the Section 3.7 Process: 
We have followed with interest the GNSO Council’s continuing work on the PDP 3.0 project, and believe that this represents important and necessary improvements to the current GNSO Operating Procedures and Working Group Guidelines. We therefore offer the following recommendations, based on our experience with the IGO-INGO Curative Rights PDP, and in the hope that it will be helpful to the current Council as you continue your deliberations.

1. Section 3.7 provides essentially three grounds for appeal: (i) where a Working Group member "believes that his/her contributions are being systematically ignored or discounted”; (ii) where a Working Group member wishes to appeal a decision of the Working Group or Chartering Organization"; and (iii) where a Working Group member "is of the opinion that someone is not performing their role according to the criteria outlined in s 2.2". In all cases, the first step in the 3.7 process is a dialogue with the Working Group Chair(s). We believe that we are missing a key step here, which is that the aggrieved Working Group member who initiates a Section 3.7 challenge should be asked to succinctly identify the factual circumstances giving rise to the ground in all cases. Succinctly is key here - long, convoluted narratives, appendices and other lengthy documentation/evidence are not appropriate or needed. Rather, we simply need to determine as a matter of first priority whether the matter raised is validly raised under Section 3.7.

2. As necessary and logical flow-on from Recommendation #1 above, we need to address the lack of clarity in the current process as to what type of documentation is required, and what level of detail or documentation is required. A particularly litigious-minded Working Group member can treat this process as a sort of mini-litigation, with highly formal documentation. Another Working Group member may be far less formal in approach, in view of the lack of specific guidance. In addition, we have likely had situations where Section 3.7 could have been invoked, and where informal discussions have occurred between a Working Group member and a Working Group chair or Council liaison, but without Section 3.7 being formally invoked. In general, it goes without saying that we should hope that the spirit and collegiality of the community will prevail, and any Section 3.7 proceedings conducted with a minimum of formality or litigation-style communication, but this did not transpire in the situation that befell the Curative Rights PDP. We do not in general support any additional process requirements, but we think that some more concrete guidance (perhaps in the form of a “playbook” or guidelines of sorts) that will apply from the outset of a Section 3.7 proceeding) will be helpful to set the correct expectations right from the outset. We do not believe that litigation-style correspondence or documentation facilitates a multi-stakeholder consensus-based attitude or result; and we suggest that such an approach be actively discouraged.

3. Further to Recommendation #2, some clarity as to whether the parties involved can/should be represented by legal counsel, and what to do when the Section 3.7 appellant asks for all communication to go through their counsel, is needed. Although this problem arose in the RPM PDP rather than Curative Rights, we believe it is an issue that merits consideration and resolution.

4. Our experience with Section 3.7 to date has demonstrated that the current first step, the discussion of circumstances with the Working Group chair, is not fruitful. Further, there is no clear understanding here as to what to do when there is more than one chair or a leadership team (including vice-chair(s)) and they have differing views. We suggest that the GNSO’s procedures should make it clear that the Working Group leadership team should use good faith efforts to arrive at an agreed approach for handling the matter, and that, if they are unable to do so among themselves, the GNSO Council liaison should step in and (in consultation with the GNSO Council leadership team) be appointed to handle the relevant Section 3.7 proceeding.

5. It is important to also take note of Section 3.6, which concerns the situation where “several” Working Group members disagree with the PDP consensus level designation(s) proposed by a Working Group chair; in particular, footnote 5[footnoteRef:19]. It is possible that this process is what ought to have been triggered initially by the challenge brought by Mr. Kirikos in the Curative Rights PDP. Some further thought and, possibly, concrete guidance, is needed as to questions such as what constitutes “a sufficient amount of support”, how is this impacted where a Working Group has few active members, is this more of a qualitative rather than quantitative judgment call (and made by who), and what to do if the member concerned disagrees with the assessment that a 'sufficient amount of support' has not been demonstrated. [19:  Section 3.6 provides that “Any Working Group member may raise an issue for reconsideration; however, a formal appeal will require that that a single member demonstrates a sufficient amount of support for initiating an appeal before the formal process outlined in Section 3.7 can be invoked. In those cases where a single Working Group member is seeking reconsideration, the member will advise the Chair and/or Liaison of their issue and the Chair and/or Liaison will work with the dissenting member to investigate the issue and to determine if there is sufficient support for the reconsideration to initial the appeal process set forth in Section 3.7” (emphasis added).
] 


6. What role does the Council liaison play in the 3.7 process? Note the Liaison is not named anywhere in the body of 3.7, but our role description of liaisons does give certain responsibility in the event of disputes. The Liaison is explicitly mentioned in footnote 5 regarding the determination of whether 'a sufficient amount of support' exists.

7. What role does/can the Ombudsman or ICANN Complaints Officer play in the 3.7 process?

8. At what point, if any, should the GNSO raise the matter with ICANN Legal? What support, if any, can ICANN Legal provide to the WG Chairs and the GNSO Chair?

9. What is the next avenue of recourse if the discussion with the Chair of the GNSO does not resolve the matter such that the appealing WG member remains dissatisfied? (Further, why does that paragraph in 3.7 refer to the "Chair of the Chartering Organization", when presumably the only Chair of a CO that this document binds is the Chair of the GNSO?)

10. At what point should the matter be raised with Council? In my view, either the WG Chair/s or the liaison should notify Council as soon as possible following the initiation of a 3.7. This raises questions - does the initiation of a 3.7 get raised with the whole Council, and thus become public knowledge immediately, or should it be raised with Council leadership first, to provide a record but give a modicum of privacy in the hope of resolving the issue at the first step of dialogue with WG Chair?

11. What tools can we give WG Chairs to help them make difficult decisions like this? What to do if a WG Chair is unwilling to make a decision about a 3.7 complaint for fear of legal action or other reasons? If all 3.7s are ultimately given to the GNSO Chair because the WG Chairs simply find them too difficult to decide, does this suggest that WG Chairs are unable to perform their Chair duty, or does it suggest that we are lacking some support to WG Chairs to enable them to carry out their duty?

Consider Alternatives to Open Working Group Model
· The draft says: "Timeline - what is the estimated timeline for the group to complete its work and the time commitment expected of team members; is there a deadline or expected delivery date that should be factored in?" I personally would push hard for every PDP charter having an expected delivery date in it, and that these timelines should be much more aggressive than the current model of sloppy, unenforced timelines that result in PDP recommendations made by the last men standing (rarely the IP lawyers with genuine work to do and billable hours).
· Likewise, "Cost (/budget) - what is the estimated budget?" - I would argue for setting a budget up front that includes staff time, to help reinforce the imperative of meeting the delivery date.

Criteria for Joining of New Members after a PDP WG is Formed or Rechartered 
· RPM PDP is the poster child for this one! The draft purportedly gives the PDP leadership/WG the authority to suspend work or refuse to relitigate based on consensus, but frankly, the Ops Procedures already do that (as the draft points out). The problem here is that the PDP leaders don’t feel empowered to actually stop work, or we may have devious PDP leaders (think RPM) who refuse to exercise or acknowledge this power to serve their own ends. This document is hollow without some means of enforcement, and even a corporate-type “fraud on the minority shareholders” mechanism whereby PDP leaders can be compelled to act (whether by the WG or Council).

[bookmark: _GoBack]Expectations for Working Group Leaders that Outlines Role & Responsibilities as well as Minimum Skills / Expertise Required 
· A mechanism is needed (not presently in the draft) for removal of an ineffectual Chair
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