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[bookmark: _s037q4ajrsyi]Introduction
Improvement #9 of the PDP 3.0 initiative primarily aims to provide further guidance on the appeals process (formerly called ‘appeals process’) under Section 3.7 of the GNSO Working Group Guidelines, which forms Annex I of the GNSO Operating Procedures. To date, few Section 3.7 appeals processes have been filed during the deliberation of GNSO Policy Development Process (“PDP”) Working Groups (“WGs”); notable instances are the IGO-INGO Access to Curative Rights Protection Mechanisms PDP WG (“IGO-INGO PDP WG”) and the Review of All Rights Protection Mechanisms PDP WG (“RPM PDP WG”). Due to the lack of detailed guidance, the GNSO’s experiences with Section 3.7 appeals processes were mostly long and counter-productive, taking excessive amounts of time and energy from all parties involved. 

The implementation plan for Improvement #9 aims to enable a GNSO PDP WG to move forward more efficiently during and after the appeal process. The implementation plan seeks to clarify that a Section 3.7 appeal process does not stop ongoing work in a WG according to its timeline and work plan. The implementation plan also seeks to provide further details in relation to the appeal process, but at the same time discourage any litigiousness. 

To facilitate the implementation of Improvement #9, staff collaborated with a small team of current and former Councilors and developed this paper, which draws on “lessons learned” from previous GNSO experiences with Section 3.7 appealsprocesses. It first summarises the issues and problems that the GNSO has encountered when conducting Section 3.7 appeal processesedings. Following the problem statement, this paper then includes detailed suggestions to improve the appeal process, as well as proposed revisions to the relevant language in the GNSO Working Group Guidelines. In addition, this paper notes the difference between the appeal process in Section 3.7 and the challenge mechanism in Section 3.6 regarding consensus designation. 

The GNSO Council may use this paper as a starting point to further develop materials to assist working group leaders and members, as well as the GNSO Council to effectively handle Section 3.7 appeals processes in the future. 
[bookmark: _h1g846tgnmkc]1. What is Section 3.7
[bookmark: _nmgxzzqpj7w8]1.1 Current Definition in the GNSO Working Group Guidelines  
In the GNSO Working Group Guidelines, Section 3.7 reads as follows: 

3.7 Appeal Process
 
Any WG member that believes that his/her contributions are being systematically ignored or discounted or wants to appeal a decision of the WG or CO should first discuss the circumstances with the WG Chair. In the event that the matter cannot be resolved satisfactorily, the WG member should request an opportunity to discuss the situation with the Chair of the Chartering Organization or their designated representative.
 
In addition, if any member of the WG is of the opinion that someone is not performing their role according to the criteria outlined in Section 2.2 of this document, the same appeals process may be invoked.

In general, Section 3.7 deals with “behavior issues” in a WG. It provides a procedure for a WG member to address his/her perception of unfair treatment in the WG and seek conflict resolution. It allows a member to challenge someone who is not performing his/her role in a WG, including the chair, co-chairs/vice chairs, secretary, liaison, members, and staff. It also provides a procedure for a WG member to appeal a decision of the WG or the GNSO Council, which is the representative body of the GNSO as the Charting Organization (CO) of GNSO PDP WGs. 

In the Working Group Guidelines, the current escalation procedure under Section 3.7 is very simple and not formalized. See graphic below. 



Discussion with CO Chair

Dicussion with WG Chair

Complaint

Request discussion with WG Chair

No satisfactory resolution

Request opportunity to discuss with Chair of CO

Issue resolved


Section 3.7 notably refers to the ‘Chair’ (singular) of a WG. This does not conform to the reality of current PDP WG leadership structures, some of which involve multiple co-chairs or a single chair and vice chair(s) forming a leadership team. For this reason, it is recommended that a clarifying interpretative note be added to the Working Group Guidelines to specify that references to ‘Chair’ shall include PDP WG co-chair(s) and vice chair(s) that form the WG leadership. 
[bookmark: _l6mbxyouhtm2]1.2 Renaming the Appeal Process “Complaint Process”?
Since ICANN is not a court or other legal body with the capacity, resources, or mandate to litigate internal or external disputes, it should be made explicit in the Working Group Guidelines that any litigation-minded behavior or approach should be avoided in this process. In addition, the use of the word “appeal” seems misleading -- one can appeal a decision but one does not appeal a behavior issue or situation, which is the focus of Section 3.7. 

Therefore, it is suggested that the GNSO Council should consider renaming the title of Section 3.7 “Complaint Process” to clarify the purpose of this section and to discourage WG members from taking a litigation-minded approach in raising behavior issues in a WG. 

Throughout this implementation document, the use of the word “appeal” and other legal sounding language is minimized unless it is appropriate for the specific context. Other synonyms, such as “complaint” and, “challenge”, and “dispute” will be used instead. It is recommended that this change be reflected in the future revisions of the GNSO Operating Procedures and Working Group Guidelines. 

[bookmark: _drenqdosziaa]2. Problems Encountered in Section 3.7 Complaint Process
Reflecting on the GNSO experience dealing with Section 3.7 complaints, particularly the experience in the IGO-INGO and RPM PDP WGs, staff consulted with a small team of former and current Councilors and identified some of the weaknesses and gaps in the current complaint process as follows. 
[bookmark: _3p2phko63lh0]2.1 No Specific Guidance on the Complaint Submissions 
The Working Group Guidelines do not specify any time bar or other limitation for filing Section 3.7 complaints. There is no clarity on the required documents submitted for the proceedings and the level of detail for these documents. Furthermore, there is no guidance on the conditions and circumstances under which a WG member may file a subsequent complaint with respect to the same, or a similar, topic. 

Without specific guidance, the same WG member, for example, could file a Section 3.7 complaint across different WGs concurrently, focusing on related issues or targeting the same person(s). The current Guidelines cannot stop any WG member from submitting lengthy documentation/evidence with pages of narrative and appendices. If the parties involved in the internal WG disputedebate treat the Section 3.7 complaint process in the fashion of a formal litigation, it will likely result in a time-consuming process for everyone and distract the WG(s) from its ongoing work. 	Comment by Flip Petillion: I would propose we avoid the term dispute as much as possible; we don't want this process to handle disputes; we may therefore wish to avoid that term or limit the use of it as much as possible.
[bookmark: _h3b542krfj5q]2.2 No Details as to How a Complaint Proceeding Should Be Conducted 
The Working Group Guidelines provide virtually no guidance on how a proceeding should be conducted. A non-exhaustive list of questions below are left unanswered: 
· Who may/must attend the teleconferences/meetings related to the complaint proceeding? Who may/must observe them? 
· How many teleconferences/meetings may/must take place before escalating to the next step? 
· Which relevant teleconferences/meetings must be recorded, transcribed and/or published? 
· What is the role of the GNSO Council liaison to the WG in the proceeding? 
· At what point should the matter be raised with the GNSO Council? 
· May the parties involved in a Section 3.7 complaint be represented by legal counsel? If so, may a complainant insist that all communications in relation to the complaint be directed at their legal counsel?
· At what point in the proceedings, if any, should ICANN Legal be notified and/or involved? What support, if any, can ICANN Legal provide to the WG leadership and the GNSO Chair? 
· At what point in the proceedings, if any, should the ICANN Ombudsman be notified and/or involved? What should be done if one or both parties object to the involvement of the ICANN Ombudsman? If the ICANN Ombudsman is not an appropriate office within ICANN Org, is another office appropriate?
[bookmark: _kdto08uersx0]2.3 No Recommendations for Remedial Actions 
The Working Group Guidelines do not suggest any potential conflict resolution method to WG leadership and the GNSO Chair, who are on the receiving end of the complaints. There is no guidance as to what standards to apply and the available remedies. There is no clarity on further escalation if the discussion with the GNSO Chair does not resolve the matter such that the complainant remains dissatisfied. 

As a result, the WG leadership and the GNSO Chair do not know what appropriate actions they could or should take at each step of the process to facilitate the resolution of the disputedisagreement. The situation also becomes more complicated when a WG has multiple co-chairs or vice chairs who have differing views on the complaint raised under Section 3.7. 
[bookmark: _3wr4lwrb0qvu]2.4 Summary of Problems Encountered
The lack of guidance makes it difficult to efficiently address a Section 3.7 complaint. There is also no mechanism to prevent the potential abuse of the complaint process and the blocking of progress in one WG or across multiple WGs. 

To address the issues facing the complaint process as summarized above, proposed guidance in the following sections has been put forward for consideration by the GNSO Council. Some of the proposed guidance may result in the amendment of relevant language in the GNSO Working Group Guidelines in the GNSO Operating Procedures, which will be covered in Section 6 of this implementation document.

At the same time, it is important to note that a certain amount of flexibility should be retained in dealing with complaints to allow for different types of disputes disagreements and a broad range of resolution methods and remedies to suit the particularities of each WG and situation.
[bookmark: _3h438scjvw2s]3. Who Should and Should Not Be Involved in the Section 3.7 Proceedings
Section 3.7 of the GNSO Working Group Guidelines specifies information about the participation of the WG leadership, the GNSO Chair, and the designated representative of the GNSO Chair in Section 3.7 proceedings. On the receiving end of a complaint, these individuals are expected to act in a neutral fashion and endeavour to resolve the disputedisagreement. 

However, one cannot ignore the fact that these individuals are often representatives of their own affiliated entities and may be seen as having an interest in the outcome of the complaint. The issue becomes more complex when they are one of the parties involved in the disputedisagreement. For example, a complaint may claim that the WG leaders were not performing their role, and accordingly ask for their recusal from the proceedings. 

To prevent the appearance of bias and to effectively handle the proceedings in a neutral manner, it seems imperative to involve, at an appropriate time, other actors that have a pertinent role to play. In fact, additional individuals were involved, to varying degrees, in the past Section 3.7 proceedings in GNSO WGs. 
[bookmark: _rmqm45tyy0w1]3.1 GNSO Council Members 
As the manager of GNSO PDPs, the Council has an appropriate and important role to play in a Section 3.7 complaint proceeding. The GNSO Council leadership, the GNSO Council liaison to the PDP WG, and current/former GNSO Councilors should also support the WG leadership and GNSO Chair in the resolution of a WG disputedisagreement.

3.1.1  GNSO Council Leadership
Section 3.7 notably refers to the GNSO Chair. This reference does not conform to the reality of the current GNSO Council leadership structure, which consists of one GNSO Chair and two GNSO Council Vice Chairs. The GNSO Chair does not make decisions alone without consulting with the two Vice Chairs. For this reason, the GNSO Council Vice Chairs should have the same level of involvement in a Section 3.7 proceeding as the GNSO Chair. For example, when the GNSO Chair is informed of the complaint, the Vice Chairs should be made aware concurrently. The GNSO Chair should consult with the Council Vice Chairs on all decisions; any decision by the GNSO Chair should take into consideration the feedback/input from the Vice Chairs. In other words, the GNSO Council leadership should act as one team during the proceeding. The Council leadership’s decisions should be taken and communicated as decisions by a collegial body, without the need for divulging each person’s personal views.

3.1.2 GNSO Council Liaison to the PDP WG
While the GNSO Council liaison to the PDP WG is not explicitly mentioned in the body of Section 3.7 text, the role description of liaisons in Improvement #5 of PDP 3.0 does give them certain responsibility in the event of disputedisagreements, including but not limited to: 
· Assist the WG Chair as required with his/her knowledge of WG processes and practices;
· Assist or engage when the WG faces challenges or problems, and will notify the Council of efforts in this regard; 
· Assist the WG Chair in suspected cases of abuse of ICANN’s Expected Standards of Behavior and/or restricting the participation of someone who seriously disrupts the WG. 

In addition, GNSO Council liaisons are explicitly mentioned in Section 3.6, footnote 5 regarding their facilitation role when a working group member disagrees with the WG Chair’s consensus designation. 

Therefore, the GNSO Council liaison to the WG should be a crucial actor in a complaint  proceeding from the very beginning. The Working Group Guidelines should explicitly note that when a WG member files a Section 3.7 complaint, the GNSO Council liaison will be notified right away. 

The GNSO Council liaison’s task in the proceeding seems to be twofold: 
1) report the status of the proceeding to the GNSO Council and GNSO Council leadership; and 
2) facilitate the disputedisagreement resolution in consultation with the WG leadership and GNSO Council leadership. 

Regarding status reporting, the Council liaison should inform the full GNSO Council of a Section 3.7 complaint when it is filed. While a Section 3.7 complaint should not stop the ongoing work in a PDP (as it is often related to behavior issues), the complaint will likely have an impact on the overall status and condition of the WG. As the manager of GNSO PDPs, the Council should be made aware of a Section 3.7 complaint at the earliest opportunity, and the GNSO Council liaison should consider the potential effect of the complaint when assessing the timeline and work plan of the PDP in collaboration with the WG leadership and support staff (see details about the process in Improvements #11, #12 and #16). 

Nevertheless, the GNSO Council may not need to know the full extent of the complaint. The GNSO Council liaison should provide written records to the GNSO Council leadership first, giving a modicum of privacy in the hope of resolving the disputedisagreement at the WG leadership level. 

Liaisons’ facilitation role becomes especially important when a member/members of the WG leadership is a party involved in the disputedisagreement, or when the WG leaders are unable to arrive at an agreed approach for handling the complaint. Under those circumstances, the GNSO Council liaison should step in and be appointed to handle the relevant Section 3.7 proceeding. 

3.1.3 Complaint Committee 	Comment by Ariel Liang: The IETF appeals process allows WG Chair(s) to involve other members of the Working Group (or the Working Group as a whole) in the discussion of a dispute. See IETF, RFC 2026, Section 6.5.1: https://datatracker.ietf.org/doc/rfc2026/?include_text=1. 

Do we want to also consider this option? If so, should these selected WG members be part of the Complaint Committee, or only be involved during the first stage of the proceeding (i.e., discussion with WG leadership)?	Comment by Emily Barabas: If I understand correctly, it seems that part of the added value of the Complaints Committee is the level of detachment from the WG and the dispute, which helps members of the Committee act as facilitators. Other WG members might not have that distance/detachment, so I'm not sure it makes sense to have them on the Committee, at least not in all cases. It may depend in part on the nature of the dispute.	Comment by Ariel Liang: Good point Emily! I'm fine with not adding other WG members in the Complaint Committee and limit its composition to former/current Council members.
For each Section 3.7 complaint proceeding, an ad-hoc “Complaint Committee” should be formed and include current and former GNSO Councilors. 

GNSO Councilors’ involvement would be helpful as they not only can provide a wide range of experience and expertise, but also have the knowledge of the GNSO Operating Procedures (especially the members of the former GNSO Council leadership). They can be somewhat removed from the internal WG disputedisagreement and be able to provide advice in a more level-headed manner. If they are members in the affected WG, they may be able to provide additional insight and information regarding the circumstances that give rise to the disputedisagreement. 	Comment by Ariel Liang: Thought adding this may be helpful.

A formal selection process for a Complaint Committee may not be needed. The WG leadership, in consultation with the GNSO Council leadership and the Council liaison, may invite current or former Councilors to join the Complaint Committee, with the aim of gathering balanced views and input to facilitate the resolution of the disputedisagreement. 

With the support from such a Complaint Committee, the WG leadership will not be left alone to carry out the often complicated, time-consuming duty related to Section 3.7 complaints. Even when the WG leadership are a party involved in the disputedisagreement or are unable/unwilling to make a decision (e.g., due to concerns of legal action or internal disagreement), members of the Complaint Committee can advise and assist in handling the proceeding in consultation with the GNSO Council leadership and GNSO Council liaison. 

Note that in Section 5 of this implementation document there are specific suggestions for the point of intervention by the Complaint Committee. 
[bookmark: _4rvmipcp5mj8]3.2 ICANN Org Resources 
Besides the GNSO Council, resources from the ICANN Org may be helpful in playing an advisory role during a Section 3.7 proceeding. WG leadership, in consultation with the GNSO Council leadership, Council liaison, and the Complaint Committee, may consider using these resources to suit the particularities of each complaint situation. 

3.2.1 ICANN Legal Staff 
As ICANN Legal represents the ICANN Org, they have no authority to (and without limiting the foregoing) represent any community volunteer in a GNSO working group disputedisagreement, offer interpretation on any internal GNSO rules/procedures/guidelines, or be a mediator to facilitate conflict resolution. 

However, this does not prevent the parties involved in a proceeding from seeking advice and input from ICANN Legal on interpretations of relevant sections of the ICANN Bylaw that they are authorized to comment. For example, ICANN Legal could offer advice regarding the enforceability of ICANN’s Expected Standards of Behavior and suggest ways to address perceived violations. 

The parties involved in the disputedisagreement may seek support from ICANN Legal with respect to the interpretation of ICANN Bylaws, as well as suggestions for appropriate actions in accordance with the ICANN Bylaws. At any point of the complaint process, specific questions about the ICANN Bylaws may be raised with ICANN Legal. However, for transparency and accountability purposes, these questions should come directly from the GNSO WG leadership, the GNSO Council leadership, and the GNSO Council liaison. 
 
3.2.2 ICANN Complaints Officer 
The Complaints Officer handles complaints regarding the ICANN Org that do not fall into existing complaints mechanisms, such as Contractual Compliance, Request for Reconsideration, and the Ombudsman. This may include complaints about how a request has been handled, a process that appears to be broken, insufficient handling of an issue, or something that may be an indication of a systemic issue, among other things.

Since Section 3.7 deals with complaints arising from things that happen in the GNSO WGs, not the ICANN Org, the Complaints Officer would not usually be expected to have a relevant role to play in the proceedings. 

However, one exception is when the complaint concerns the performance of a WG support staff member. In such circumstances, the Complaints Officer may be brought into the proceeding to help research, review, and analyze facts related to the complaint about the staff member, assisting the WG and the GNSO Council in resolving the matter. 

3.2.3 ICANN Conflict Resolution Staff
ICANN Org recently hired a Conflict Resolution Specialist, who is expected to act as a neutral dispute resolver in cases where community groups (e.g., PDP WGs, a governing council/committee, or a Review Team) have reached an impasse or deadlock that will benefit from the neutral involvement of a skilled professional. See job description for this position here.  

Since this position is new and the Conflict Resolution Specialist takes on assignments at the request of ICANN’s Policy Development Support SVP, it may be premature to consider the involvement of this ICANN Org staff member in Section 3.7 proceedings without further investigation. 

However, WG leadership and the GNSO Council should be aware of this potential ICANN Org resource and discuss with ICANN Org the appropriateness of this ICANN staff’s involvement in Section 3.7 proceedings, and if appropriate, when this staff person can be called upon (e.g., as a further escalation point if any party in the proceeding recommends?). 
[bookmark: _nej7k525l98x]3.3 ICANN Ombudsman
According to the ICANN Bylaws, the Ombudsman is an informal dispute resolution office for any member of the ICANN community who may wish to lodge a complaint about ICANN staff, Board, or problems in constituent bodies. The purpose of the Ombudsman’s office is to ensure that members of the ICANN community are treated fairly. The Ombudsman is impartial and will attempt to resolve complaints about unfair treatment, using techniques such as mediation, shuttle diplomacy and, if needed, formal investigation. The Ombudsman cannot advocate for any party involved in a dispute, but will investigate without taking sides in an informal but flexible process. 

As the Ombudsman is an established, official complaint mechanism in ICANN, it should remain separate from the Section 3.7 complaint process within the GNSO. However, the Section 3.7 complaint process is not mutually exclusive to and does not impact any other conflict resolution mechanisms that may be available to the GNSO community. During the previous proceedings, at the request of WG leadership, the Ombudsman attended several calls and helped informally mediate between the WG co-chairs when they had differing opinions on how to handle the complaint. 

With his/her expertise and experience, the Ombudsman is a valuable resource if the WG leadership and the GNSO Council cannot resolve the matter to the satisfaction of the parties involved in the disputedisagreement. Especially when the discussion with the GNSO Council leadership does not resolve the disputedisagreement, it seems appropriate to lodge the complaint with the Ombudsman as a further escalation step. 

The WG leadership, in consultation with the GNSO Council leadership, the GNSO Council liaison, and the Complaint Committee, should determine the appropriate time, if any, to bring in the Ombudsman. All necessary information and records should be relayed to the ICANN Ombudsman to enable his/her informed evaluation of the complaint and effective provision of assistance. The Ombudsman can then attempt to resolve the disputedisagreement in a manner of his/her own choosing. The outcome of the Ombudsman’s review should be shared with the GNSO Council and the WG. 
[bookmark: _cpxq47cm9n5u]3.4 External Legal Counsel 
The involvement of an external legal counsel in a GNSO WG disputedisagreement seems to be highly inappropriate and counterproductive, and is not at all consistent with either the spirit or the content of the Working Group Guidelines, which have as their aim the facilitation of consensus. 

Imagine that a party in a Section 3.7 proceeding appoints a lawyer in the matter, sends highly formal documentation to the other parties in the proceedings, and requests that all communications to the complainant be transmitted to his/her lawyer. This creates an awkward, if not intimidating situation for the parties being addressed in the complaint. Concerns can understandably arise about potential lawsuits by the party that has legal representation, casting a chilling effect on the discussions during the proceeding. Other parties may fear that communications made during the proceeding could be used against them in legal actions. 

ICANN is not a court or other legal body with the capacity, resources, or mandate to litigate internal disputes. Not all parties involved in the Section 3.7 proceeding may be able to afford external legal counsel, and neither should they hire one for a WG matter. 

It should be made explicit in the Working Group Guidelines that all parties in Section 3.7 proceedings should represent themselves, and the GNSO strongly discourages the representation of any party by external legal counsel. Any correspondence or communication during the proceedings will only go to the parties directly involved in the proceedings. This clarification is crucial in view of ICANN’s Expected Standards of Behavior and the spirit of fairness and collegiality of the multistakeholder volunteer community. 

If one party insists on legal representation, the GNSO Council, in consultation with the ICANN Org and Ombudsman, should consider whether there are ways, if any, to provide assistance to the other parties involved in the proceeding to ensure a level playing field.    	Comment by Heather Forrest: Responding to Ariel's question, and thinking more broadly, I wonder if we simply delete  everything after the first sentence?	Comment by Heather Forrest: Ariel, I'm so sorry - somehow I made your question disappear!!	Comment by Ariel Liang: No worries Heather! 

If it is not realistic to provide assistance, perhaps this sentence should be deleted. Just want to capture Flip's input here as he raised this question.	Comment by Flip Petillion: Here is my proposal:

If one party insists on legal representation, other parties may seek assistance in the proceeding to ensure a level playing field.    


[bookmark: _qstjkd4zmj6f]4. Criteria for Complaint Submission 
Section 3.7 in the GNSO Working Group Guidelines provides essentially three grounds for a complaint: 
(i) where a Working Group member "believes that his/her contributions are being systematically ignored or discounted”;  
(ii) where a Working Group member wishes to “appeal a decision of the Working Group or Chartering Organization"; and 
(iii) where a Working Group member "is of the opinion that someone is not performing their role according to the criteria outlined in Section 2.2". 

Nevertheless, the guidelines provide little information on the criteria for a complaint submission. To prevent potential abuse of the process, the following guidance is developed to help clarify the requirements and empower the WG leadership to reject complaints that do not address the requirements. 
[bookmark: _ducsey19yp6e]4.1 Succinctness 
In the complaint, the aggrieved WG member should be asked to succinctly identify the factual circumstances and provide the background that explains the ground(s) for the complaint. Succinctness is key here. As a matter of first priority, the WG leadership simply needs the information to determine whether the issue is validly raised under Section 3.7. Litigation-style correspondence or documentation should be strongly discouraged. 

A word limit should be specified for the submitted materials during all stages of a Section 3.7 proceeding, including the initial filing of the complaint and the subsequent challenge to WG leadership’s determination (see Section 5 in this implementation document for details). 	Comment by Ariel Liang: added clarification
[bookmark: _4mv618pkxlj5]4.2 Public Knowledge Among Other WG members 	Comment by Ariel Liang: Q1: Is this appropriate? 

Q2: Have we scoped out the full extent of the problem?	Comment by Heather Forrest: I personally am not convinced that we need this. I think with behavior issues, if there is support, that's fine, but if not, that's ok too. It may just be a purely personal issue.	Comment by Ariel Liang: I just saw something from the IETF, RFC 2026, Section 6.5.4 regarding the "public knowledge" concept: https://datatracker.ietf.org/doc/rfc2026/?include_text=1. It seems feasible to borrow this idea and apply it here. See suggested wording.	Comment by Heather Forrest: Ariel, I think this is helpful.	Comment by Ariel Liang: Q1: Is this appropriate? 

Q2: Have we scoped out the full extent of the problem?	Comment by Heather Forrest: I personally am not convinced that we need this. I think with behavior issues, if there is support, that's fine, but if not, that's ok too. It may just be a purely personal issue.	Comment by Ariel Liang: I just saw something from the IETF, RFC 2026, Section 6.5.4 regarding the "public knowledge" concept: https://datatracker.ietf.org/doc/rfc2026/?include_text=1. It seems feasible to borrow this idea and apply it here. See suggested wording.	Comment by Heather Forrest: Ariel, I think this is helpful.	Comment by Flip Petillion: Helpful but indeed not necessary
To prevent potential abuse of the Section 3.7 complaint process, the GNSO Council may consider asking a complainant to demonstrate that there is public knowledge among other WG members of the circumstances giving rise to the complaint. 

Since Section 3.7 usually deals with sensitive behavior issues pertaining to personal perceptions, obtaining expressed support from others regarding those issues can be odd and/or difficult. However, if a complainant can at least explain that not just him/herself, but other WG member(s) also recognize the existence of the circumstances that give rise to the complaint or the decision to be challenged, the requirement of “public knowledge” for filling a Section 3.7 complaint should be met. 
[bookmark: _88fi77yvsf2t]4.3 Timeliness of Submission 	Comment by Ariel Liang: New section - inspired by IETF's appeals process
It is important to note that a Section 3.7 proceeding should be treated as a last resort when dealing with a disputedisagreement. Preventative measures, as detailed in Section 6 of this implementation document, should be carried out with the aim of resolving a disputedisagreement in a timely fashion and prevent its escalation. In other words, when a disputedisagreement happens or a disagreement with a WG decision occurs, WG members should try other resolution methods first and should not turn to Section 3.7 proceeding as the first avenue for lodging complaints and appeals.  

However, if a disputedisagreement has been going on for some time in a WG but has not been resolved after exhausting other possible solutions, a Section 3.7 complaint should be initiated, especially if such disputedisagreement has become public knowledge. This is to ensure that a problem in a WG is not left unaddressed for a prolonged period of time, which may result in greater negative impact on the overall status and condition of the WG, including delay or suspension of its ongoing work.  

Therefore, as a general guideline, a Section 3.7 complaint should be initiated within two (2) months from when the circumstances giving rise to the complaint have become public knowledge. This suggestion is inspired by the Appeals Procedure in the Internet Engineering Task Force (see RFC2026, Section 6.5.4). 

Furthermore, it is also important to prevent rapid succession of filing of subsequent complaints in one WG or multiple WGs. Therefore, the GNSO Council shall consider asking the complaint to confirm that the circumstances giving rise to the complaint had not previously been the basis for another Section 3.7 complaint filed during the same calendar year in any GNSO WG. 

[bookmark: _lvhz1dahsxan]4.4 Suggested Template and Questions	Comment by Ariel Liang: New section - re arranged text from other section
The GNSO Council may consider developing a form to facilitate the submission of a Section 3.7 complaint. It will be helpful to set the correct expectation right from the outset of a proceeding. 

The complaint submission shall address the following questions and shall not exceed the specified word-limit: 
· Name and working group affiliation of the complainant; 
· Specification of the ground(s) for the complaint (multiple choice - select ground (i), (ii), and/or (iii));
· Description of the circumstances giving rise to the complaint (not exceeding 1,000 words total), including but not limited to: 
· detailed and specific description of the facts of the disputedisagreement; 
· explanation that those circumstances are public knowledge among other WG members, including how long they have been public knowledge;
· supporting/explanatory materials and rationale;
· Confirmation that the circumstances giving rise to the complaint had not previously been the basis for another Section 3.7 complaint filed during the same calendar year in any GNSO WG (“yes” or “no” question - this is to prevent rapid succession of filing of subsequent complaints in one WG or multiple WGs).
[bookmark: _18ka8ukpu85a]4.5 Assessment of Complaint Submission 	Comment by Ariel Liang: New section - re arranged text from other section
The WG leadership should determine whether a Section 3.7 complaint has met the criteria set forth above. If the complainant disagrees with the assessment by the WG leadership, the GNSO Council liaison, in consultation with the GNSO Council leadership, should step in and reassess. 	Comment by Flip Petillion: Question: does this mean that at this point in time, the GNSO Council liaison has not been informed yet of the complaint?
I would propose the liaison is informed from the outset. I think it is the case but please confirm where we have mentioned this.
I think it is 5.1, right?

If a complaint does not address all requirements, the complainant will be given a reasonable amount of time to resubmit the complaint. Failure to resubmit a complete complaint will result in the automatic termination of the proceeding.

[bookmark: _pa9gtix3qxt2]5. Proposed Procedure of a Section 3.7 Proceeding
Section 3.7 of the GNSO Guidelines provides virtually no procedural guidance for the conduct of complaint proceedings, which resulted in the long and arduous experience when complaints were filed in GNSO WGs previously. 

The following proposed procedure is suggested to enable an efficient handling of a complaint with minimum impact to the overall progress in a WG. 
[bookmark: _3ta01bezrd2y]5.1 How does a Section 3.7 Proceeding look in “broad strokes”? 	Comment by Ariel Liang: A "light" process per Super Small Team's suggestion
In general, the parties involved in a Section 3.7 complaint shall always first discuss the matter with the WG leadership, who will involve the GNSO Council liaison and the Complaint Committee, as well as other relevant resources, in the discussion. 

If the disputedisagreement cannot be resolved in this way, any of the parties involved may bring it to the attention of the GNSO Council leadership. The GNSO Council leadership shall attempt to resolve the disputedisagreement and consult with the GNSO Council liaison, the Complaint Committee, the WG leadership, and other relevant resources. 

If the disputedisagreement is not resolved to the satisfaction of the parties at the GNSO Council leadership level, any of the parties involved may officially lodge the issue with the Ombudsman. The Ombudsman shall attempt to resolve the disputedisagreement in a manner of his/her own choosing. 

At all stages of the complaint process, the individuals or bodies responsible for making decisions (i.e., WG leadership, GNSO Council leadership, GNSO Council liaison, Complaint Committee) have the discretion to define the specific procedures they will follow in the process of making their decision.  	Comment by Ariel Liang: borrowed from IETF RFC2026, Section 6.5.4: https://datatracker.ietf.org/doc/rfc2026/?include_text=1

In all cases a decision concerning the disposition of the disputedisagreement, and the communication of that decision to the parties involved, must be accomplished within a reasonable period of time. The proposed procedure intentionally and explicitly does not establish a fixed maximum time period that shall be considered "reasonable" in all cases.	Comment by Ariel Liang: borrowed from IETF RFC2026, Section 6.5.4
[bookmark: _xtjqv16lg2nc]5.2 A Detailed Process Flow of a Section 3.7 Proceeding	Comment by Ariel Liang: Simplified process flow as an "example" per Super Small Team's suggestion
The following is a detailed process flow of a Section 3.7 proceeding, which serves as an example for consideration by the WG leadership, GNSO Council leadership, GNSO Council liaison, and Complaint Committee when handling a disputedisagreement. There is flexibility to modify and adapt this process flow to suit the particularities of each WG and situation, allowing for different types of disputedisagreements and a broad range of resolution methods and remedies.

5.2.1 Review of Complaint (WG leadership to determine if a complaint addresses requirements) 	Comment by Ariel Liang: Expand the title to include the goal / intended outcome of each step
· A complainant should submit the Section 3.7 complaint to the WG leadership or the GNSO Council liaison to the WG. The receipt of a complaint by any one member of the WG leadership will constitute receipt by all members of the WG leadership. The receiving WG leadership member or the GNSO Council liaison will circulate the complaint to all members of the WG leadership.
· After the receipt of the complaint, the WG leadership shall determine, within a reasonable time period, whether it addresses all of the requirements as set forth above in Section 4 of this implementation document.
· If the WG leadership determines that the complaint addresses all of the requirements as set forth in Section 4 above, the WG and the GNSO Council will be informed about the complaint. 

5.2.2 Complaint Committee Formation (a group of GNSO Councilors to provide guidance and input to the WG leadership and GNSO Council leadership in resolving the disputedisagreement) 
· An ad-hoc Complaint Committee, consisting of current/former GNSO Councilors, will be formed within a reasonable time period after the GNSO Council has been informed about the submission of a Section 3.7 complaint.
· The WG leadership, in consultation with the GNSO Council leadership and the GNSO Council liaison, shall decide on the composition of the Complaint Committee and invite the selected Councilors based on their willingness/availability. 

5.2.3 Dialogue Regarding the Complaint & Complaint Committee Feedback (a dialogue to facilitate the resolution of the disputedisagreement at the WG leadership level) 
· A dialogue, either in person or via teleconference, will be organized within a reasonable time period. 
· The parties involved in the disputedisagreement, WG leadership, and GNSO Council liaison will be invited to attend the dialogue; Complaint Committee members are also welcome to attend, if available. 
· The dialogue will be recorded and transcribed and be made available to those who participated in the dialogue and the Complaint Committee. Depending on the role of ICANN Org resources (see Section 3) and the Ombudsman in the proceeding, the recording and transcript of the dialogue may also be made available to them.  
· Following the dialogue, the Complaint Committee will be asked to provide feedback, opinions, or comments on the merits of the complaint within a reasonable time period, including suggested remedial actions if warranted. They are welcome to take into consideration the feedback, views, and inputs exchanged during the dialogue. The WG leadership may also invite ICANN Org resources (see Section 3) and the Ombudsman to provide feedback, if they have an appropriate role to play at this stage.

5.2.4 Working Group Leadership Determination (WG leadership decides how to resolve the disputedisagreement)
· Within a reasonable time period following the feedback received from the Complaint Committee, the WG leadership shall decide whether to accept the complaint and provide remedial actions OR reject the complaint.
· In taking its decision the WG leadership should consider: 
· Circumstances giving rise to the complaint, including supporting/explanatory materials and rationale;
· Whether the dialogue has occurred; 
· If the dialogue has occurred, the feedback, views, and input exchanged during the dialogue;
· If the dialogue has not occurred, whether there have been reasonable efforts among all invited parties to participate in the dialogue;
· The feedback, views, and inputs received from the Complaint Committee (as well as ICANN Org resources and Ombudsman, if any);
· Other factors deemed relevant by the WG leadership.
· The WG leadership team should use good faith efforts to arrive at an agreed approach for handling the matter. If they are unable to do so among themselves, the GNSO Council liaison should step in and, in consultation with the GNSO Council leadership and the Complaint Committee, issue a determination.	Comment by Ariel Liang: seek to address Maxim's comment	Comment by Flip Petillion: Let’s make a note of all tasks that this Improvement #9 will create for the liaisons so we can complete the liaison’s tasks description in due time.

Let’s do the same for others, e.g., WG leaders, GNSO Council Leadership, GNSO Council chair, co-chairs, …
· The parties involved in the disputedisagreement, the WG, and the GNSO Council will be informed about the WG leadership’s determination.  

5.2.5 Challenge of the WG Leadership Determination (escalate the complaint to the GNSO Council leadership if the disputedisagreement cannot be resolved at the WG leadership level) 
· If the WG leadership’s determination does not resolve the disputedisagreement, any of the parties involved in the disputedisagreement may bring it to the attention of the GNSO Council leadership to challenge the WG leadership’s determination. 
· The challenge must be submitted directly to the GNSO Chair, with the GNSO Council leadership in copy. 
· The challenging party must identify the specific grounds on which the challenge is based, including why he/she claims the WG leadership’s determination is incorrect. An opportunity to provide further supporting material, if any, will be allowed. The challenge material must not exceed 1,000 words total. 
· The challenge materials will be published on the WG mailing list, and the GNSO Council will be informed about the escalation of the proceeding.

5.2.6 Dialogue Regarding the Challenge & Complaint Committee Feedback (a dialogue to facilitate the resolution of the disputedisagreement at the GNSO Council leadership level) 
· A dialogue, either in person or via teleconference, will be organized within a reasonable time period.
· The parties involved in the disputedisagreement, the GNSO Council leadership, and the GNSO Council liaison will be invited to attend the dialogue; Complaint Committee members are also welcome to attend, if available. 
· Dialogue will be recorded and transcribed, but be made available to those who participated in the dialogue, the Complaint Committee, and the WG leadership. Depending on the role of ICANN Org resources (see Section 3) and the Ombudsman in the proceeding, the recording and transcript of the dialogue may also be made available to them. 
· Following the dialogue, the Complaint Committee, as well as the WG leadership, will be asked to provide feedback, opinions, or comments on the merits of the challenge within a reasonable time period, including suggested remedial actions if warranted. They are welcome to take into consideration the feedback, views, and inputs exchanged during the dialogue. The GNSO Council leadership may also invite ICANN Org resources (see Section 3) and the Ombudsman to provide feedback, if they have an appropriate role to play at this stage.

5.2.7 GNSO Council Leadership Determination  ( (GNSO Council leadership decides how to resolve the disputedisagreement)
· Within a reasonable time period following the feedback received from the Complaint Committee, the GNSO Council leadership shall decide whether to accept the challenge and provide remedial actions OR reject the challenge. 
· In taking this decision, the GNSO Council leadership should consider: 
· Circumstances giving rise to the complaint, including supporting/explanatory materials and rationale;
· Challenge materials relevant to the WG leadership’s determination as provided by the complainant; 
· Whether the dialogue has occurred; 
· If the dialogue has occurred, the feedback, views, and inputs exchanged during the dialogue;
· If the dialogue has not occurred, whether there have been reasonable efforts among all invited parties to participate in the dialogue; 
· The feedback, views, and inputs received from the Complaint Committee and WG leadership (as well as ICANN Org resources and Ombudsman, if any);
· Other factors deemed relevant by the GNSO Council leadership. 
· The parties involved in the disputedisagreement, the WG, and the GNSO Council will be informed about the GNSO Council leadership’s determination. 

5.2.8 Escalation to Ombudsman  ( (escalate the complaint to the Ombudsman if the disputedisagreement cannot be resolved at the GNSO Council leadership level) 
· If the disputedisagreement cannot be resolved by the GNSO Council leadership, any of the parties involved may officially lodge the issue with the Ombudsman as a further escalation step. 
· The Ombudsman will attempt to resolve the disputedisagreement in a manner of his/her own choosing, and share with the GNSO Council and the WG the outcome of his/her review. 
[bookmark: _jw5wqf4d25h0]5.3 Abuse of the Complaint Process
Penalties will be imposed for abuse of the process by any of the parties involved in the disputedisagreement. In the event a party is deemed to have abused the process, they shall be subject to a 5-year bar from utilizing the Section 3.7 complaint process. 
A party may be deemed abusive based on the following factors, including but not limited to: 
· presented materials primarily for improper purposes including, but not limited to, harassment, causing unnecessary delay, or needlessly increasing the workload of the WG leadership and/or the GNSO Council; or
· presented materials contain a deliberate and material falsehood. 
The determination of abusive complaint shall be made by the Complaint Committee, in consultation with the WG leadership and GNSO Council leadership. 
[bookmark: _c78u2w8hw7oi]5.4 Termination of the Proceeding 
The complaint process is not mutually exclusive to and does not impact any other conflict resolution mechanisms that may be available to WG members. If the issue raised in the complaint has been resolved at any point during the proceeding, such complaint shall be deemed withdrawn and the proceeding will be terminated.  	Comment by Flip Petillion: I have read until this point - needless to say one can add a lot of detail and additional mechanisms; we can all think of situations that may come up and that we could cover in a new 3.7; but is this really necessary ? The more we regulate the more this complaint mechanism may be called upon ... or maybe not.	Comment by Ariel Liang: That's the sentiment of the "super" small team. The suggestion is to simplify the proposed process and make it less prescriptive.

[bookmark: _pa100f40631w]6. Preventative Measures 	Comment by Ariel Liang: New section - per Super Small Team's suggestion
While a Section 3.7 complaint should not stop the ongoing work in a PDP, as one can see in Section 5 of this document, the proceeding will likely require substantial amount of time and effort from all parties involved. As the process requires extra attention and effort from the WG leadership, GNSO Council leadership, GNSO Council liaison, and Complaint Committee, their workload may not always permit a swift handling of the complaints. Affected WG members may also feel self-restrained in their involvement in the WGs during the proceedings.

Therefore, it is in the best interest of everyone if a Section 3.7 proceeding does not happen often. WG leaders, WG members, and GNSO Council liaisons should all do their part to prevent the escalation of a disputedisagreement and contribute to its timely resolution. 

Implementation of several related PDP 3.0 improvements may serve as the “preventative measures” to prevent the circumstances giving rise to a Section 3.7 complaint, namely: 
(i) where a Working Group member "is of the opinion that someone is not performing their role according to the criteria outlined in Section 2.2"; 
(ii) where a WG member "believes that his/her contributions are being systematically ignored or discounted”; and 
(iii) where a Working Group member wishes to “appeal a decision of the Working Group or Chartering Organization".
[bookmark: _x4kvlpc7jq5u]6.1 Ways to help members, leaders, and liaisons perform their role in a WG 
Several PDP 3.0 improvements seek to clarify the role and responsibilities of WG leaders, members, the GNSO Council liaisons, complementing the criteria outlined in Section 2.2 of the GNSO Working Group Guidelines. With these clarifications, WG leaders and members, as well as GNSO Council liaisons should have a clearer understanding of what is expected of them to perform their respective roles in a WG. They also help the WG and the GNSO Council hold the leaders, members, and liaisons accountable and mitigate issues early on.  

Improvement #1 creates a Statement of Participation, which seeks affirmative commitment from WG members before they can participate in a WG. 

Improvement #2 provides a comparison table, which identifies three different WG models and clarifies expectations for how members, participants, and observers should participate in each WG model. 

Improvement #3 includes a skills guide that lists resources, tips, and suggestions that help ensure new WG members are sufficiently prepared for full participation in a WG. 

Improvement #5 provides a handover briefing to assist a new GNSO Council liaison in getting up to speed with the liaison role. It also details the job duty of a liaison with suggestions for best practices. 

Improvement #6 clarifies expectations for WG leaders that facilitate the selection of WG leadership positions based on the required skills and expertise.  

Improvement #13 develops a regular review process of WG leadership by the GNSO Council, including a survey to be completed by WG members as well as escalation steps if the WG leadership continues to fail. 
[bookmark: _ubbr5vnm7ngg]6.2 Ways to prevent members’ contributions from being ignored or discounted  
Several PDP 3.0 improvements provide important reminder that all WG members should act in accordance with ICANN Expected Standards of Behavior, which is the first step to ensure that WG members’ contributions are not ignored or discounted during WG deliberations. They also provide specific guidance on consensus building and suggestions on how to effectively take WG members’ contributions into account. 

Improvement #1’s Statement of Participation seeks WG members’ agreement to, for example: 
· treat all members with civility
· be respectful of their time and commitment
· act in a reasonable, objective, and informed manner
· not disrupt the work of the WG in bad faith
· listen to the views of all stakeholders and working to build consensus
· adhere to the ICANN Community Anti-Harassment Policy and Terms of Participation and Complaint Procedures

In Improvement #3’s skills guide, WG members are expected to “actively and constructively participate in the consensus decision making process” and provide commitment to: 
· facilitate consensus by listening, explaining, mediating, proposing clear actions, and helping other members
· avoid blocking consensus by looking beyond the stakeholder group or constituency affiliation of other Working Group members and judging proposals / positions on their merits
· avoid re-litigating closed issues or deliberate obfuscation

Improvement #6’s expectations for WG leaders compels WG leaders to encourage and enforce WG members’ adherence to the ICANN Expected Standards of Behavior. WG leaders are also expected to: 
· encourage representational balance 
· ensure WG documents represent the diversity of Working Group views
· be a neutral and impartial leader 
· build consensus 
· balance WG openness with effectiveness 

Improvement #5’s job duty handbook clarifies that liaisons should assist the WG leadership in consensus building and enforcing adherence to the ICANN Expected Standards of Behavior. Furthermore, liaisons are also expected to alert the Council if a behavior issue in a WG is prolonged or intensified. The following actions by liaisons may help de-escalate issues so that the disputedisagreement does not lead to the eventual filing of a Section 3.7 complaint. The GNSO Council liaison:
· is the person upon whom the Working Group relies to convey any communications, questions or concerns to the GNSO Council
· assists or engages when the WG faces challenges or problems, and notifies the Council of efforts in this regard

Improvement #4’s “consensus playbook” (pending delivery from selected vendor) and Improvement #9’s briefing document serve as guidance that helps WG leaders and members to carry out consensus building, seeking to prevent the very situation where “someone’s contributions are being systematically ignored or discounted”. Improvement #2’s comparison table provides guidance on the consensus designation process in three different WG models. 
[bookmark: _1inqpqni3os7]6.3 Ways to prevent a decision from being appealed 
If a decision is made in a thoughtful, diligent, and collaborative manner, the likelihood of a decision being appealed by a WG member will decrease. Covering the project management aspects, Improvements #11, #12, and #16 provide documents, tools, and processes to guide the progress of all GNSO Council-managed projects, facilitating the decision-making in WGs in a disciplined way and helping the Council detect issues early on. 

The following items have been created for implementing Improvements #11, #12, and #16. 

GNSO project work product catalog is a list of staff-managed work products, including timeline and work plan, that help document and guide the progress of a WG from start to finish.

Next generation project list helps the GNSO Council evaluate the appropriate health of Council-managed projects in terms of their schedule, tasks, activities, action items, and risks.

Project status and condition change procedure and its flowchart assist WG and Council leadership in assessing the state of a project and determine when disruptions require Council attention.

Project change request form is a formal request from a WG to the GNSO Council to modify any deliverable or baseline delivery date of a WG. 

In addition to these project management tools, Improvement #14 also leads to the creation of a checklist to assist PDP WGs in performing its due diligence before submitting a data gathering request to the GNSO Council, making sure any WG decision to request data is not taken lightly. 

Improvements #5 and #6 enumerate WG leadership and GNSO Council liaisons’ responsibility of using these tools to manage the WG progress, to assess the status and condition regularly, and to make specific decisions. 

As mentioned previously, Improvements #2, #4, and #9 provide additional guidance to facilitate the consensus decision making process in WGs, seeking to prevent the very situation that a WG decision is being appealed by an aggrieved individual. 

[bookmark: _qvetvt5w661v]7. Difference Between Section 3.6 and Section 3.7
In the GNSO Working Group Guidelines, Section 3.6 also provides a challenge process. However, it is a separate and specific procedure that empowers WG members to challenge consensus designations made by WG leadership. 

Like Section 3.7, Section 3.6 notably refers to the ‘Chair’ (singular) of a WG, which does not conform to the reality of current PDP WG leadership structures. It is recommended that a clarifying interpretative note be added to the Working Group Guidelines to specify that references to ‘Chair’ shall include PDP WG co-chairs and vice chair(s) that form the WG leadership. 	Comment by Maxim Alzoba: It should contain guidance on how to resolve disagreement between two co-chairs, for example, so there is a single position of the unified 'Chair' in the end.	Comment by Ariel Liang: See suggested language in Section 5.4	Comment by Flip Petillion: Is this the section you wish to refer to, Ariel?

According to Section 3.6, if the disagreement on the designation given to position by the WG leadership or any other consensus call persists, WG members may follow these steps sequentially: 
1. Send an email to the WG leadership, copying the WG, explaining why the decision is believed to be in error. 
2. If the WG leadership still disagrees with the complainants, they will forward the challenge to the Chartering Organization (CO) liaison(s), i.e., the GNSO Council liaison to the PDP WG.[footnoteRef:1] The WG leadership must explain his/her/their reasoning in the response to the complainants and in the submission to the GNSO Council liaison. If the members of the WG leadership do not agree on the matter, this shall be noted and explained in following step 3. [1:  In the GNSO PDP WG/Team context, the Chartering Organization (CO) is the GNSO, acting through the GNSO Council. The logical interpretation of CO liaison in this context is therefore the GNSO Council liaison to the PDP WG.] 

3. If the GNSO Council liaison supports the WG leadership’s position (where WG leadership have an agreed position), the GNSO Council liaison will provide a response to the complainant, setting out the reasoning for the response. If the GNSO Council liaison disagrees with the WG leadership, the GNSO Council liaison will forward the challenge to the GNSO Council (as the CO). Should the complainant disagrees with the GNSO Council liaison’s support of the WG leadership’s determination, the complainant may challenge the GNSO Chair or their designated representative. If the GNSO Chair, in consultation with the Council leadership, agrees with the complainant’s position, the GNSo Chair should recommend remedial action to the WG leadership. This step should be completed in no more than one month.
4. In the event of any challenge to WG leadership’s consensus designation, the GNSO Chair will ensure that a statement of the challenge is included in the PDP WG Final Report and/or Board report. This statement should include all of the documentation demonstrating completion of all of the above steps, and should include statements from the GNSO Chair and GNSO Council liaison.[footnoteRef:2] [2:  https://gnso.icann.org/sites/default/files/filefield_23723/annex-1-gnso-wg-guidelines-08apr11-en.pdf, p42] 


This challenge process is summarized in the graphic below. It is more formalized than the complaint process for Section 3.7 in the GNSO Working Group Guidelines. 



CO  analysis

Appeal

CO Liaison analysis

WG Chair analysis

Complaint

Email to WG Chair (cc: WG)

Rejects complaint + rationale

Supports WG Chairs's position + rationale 

Complainant appeals to the Chair of the CO

Recommends remedial action + statement of the appeal

Rejects appeal + statement of the appeal

Disagrees with WG Chair + forward complaint to CO

Accepts complaint


To date, the Section 3.6 procedure has not escalated beyond step 1 in any WG. 

As the Section 3.6 procedure only applies to challenges regarding consensus designation by the WG leadership, it is unrelated to other complaints under Section 3.7, which mostly deal with behavior issues in a WG. A challenge under Section 3.6 may cause a PDP to be suspended, while Section 3.7 complaints should not stop the ongoing work in a WG.  

As illustrated above, Section 3.6 provides a phased approach with distinct steps that may lead to resolution. However, no timing or deadline is assigned to the different steps. The phased approach may lead to unnecessary delays if the WG leadership and/or the Council liaison need time to develop a rationale in response to the challenge.

While there is logic in requiring the WG leadership to provide a rationale when rejecting a challenge to consensus designation, it should be clarified why the Council liaison needs to perform such an assessment. 

It may be worth conducting a mock challenge process by the GNSO Council to make sure that the GNSO Working Group Guidelines provide sufficient guidance for the PDP WG leadership ands GNSO Council liaisons to carry out their responsibilities to the PDP WG. However, streamlining the process under Section 3.6 is out of scope for PDP 3.0 improvement #9. 

[bookmark: _srp1hgkkfntv]8. Proposed New Text for Section 3.7 in GNSO Working Group Guidelines
To reflect the guidance provided in the previous sections of this implementation document, Section 3.7 of the GNSO Working Group Guidelines needs to be amended as a result. To summarize, the proposed new text in the GNSO Working Group Guidelines should reflect the following:  

· Rename the section 3.7 “Complaint Process” and use “complaint”, “challenge”, “dispute”, and “conflict” instead of “appeal”;
· Clarify that Section 3.7 does not deal with disputes/disagreement with regard to the consensus designations by WG leadership;
· Emphasize that Section 3.7 complaints should not stop the ongoing work in a WG;
· Make explicit that any litigation-minded behavior or approach should be avoided in this process;
· Clarify that a Section 3.7 complaint should be treated as a last resort when dealing with a dispute and mention the preventive measures in Section 6 of the implementation document;
· Replace “WG Chair” with “working group leadership”, which includes PDP working group co-chair(s) and vice chair(s) that form the leadership team;
· Replace “CO” with “GNSO”, as GNSO is the Chartering Organization of GNSO PDP Working Groups; 
· Replace “Chair of the Chartering Organization” and “their designated representative” with “GNSO Council leadership”, which consists of the GNSO Chair and the two GNSO Council Vice-Chairs; 
· Add the criteria for complaint submissions in accordance with Section 4 of the implementation document;
· Clarify the role of GNSO Council leadership, GNSO Council liaison to the working group, and Complaint Committee in Section 3.7 complaint proceedings;
· Explicitly note that when a working group member files a Section 3.7 complaint, the GNSO Council liaison will be notified right away; 
· Mention the advisory role of ICANN Org staff -- Legal, Complaint Officer, and Conflict Resolution Specialist -- in Section 3.7 complaint proceedings;
· Note that when the working group leadership and the GNSO Council leadership cannot resolve the dispute to the satisfaction of the parties involved, the Section 3.7 complaint may be escalated to the Ombudsman who will then attempt to resolve the dispute in a manner of his/her choosing; 
· Explicitly note that all parties in Section 3.7 proceedings should represent themselves, and the GNSO strongly discourages the representation of any party by external legal counsel;
· Explicitly note that any correspondence or communication during the proceedings will only go to the parties directly involved in the proceedings;
· Include the steps of Section 3.7 proceeding in accordance with Section 5.1 of the implementation document and mention the detailed process flow in Section 5.2 as an example;
· Note the penalties for abusive complaints;
· Note the termination of the proceeding. 

The proposed new text for Section 3.7 of the GNSO Working Group Guidelines is as follows: 

	3.7 Complaint Process 

DisputeDisagreements are possible at various stages during the policy development process (PDP) in the GNSO, including conflict arising from behavior issues of individuals involved in a working group. Such disputedisagreements must be resolved in a timely manner so that it does not stop the ongoing progress in a working group. Such disputedisagreements must also be resolved by a process in view of ICANN’s Expected Standards of Behavior and the spirit of fairness and collegiality of the multistakeholder volunteer community. Any litigation-minded behavior or approach shall be avoided in the process of resolving the disputedisagreements. 

This section of the GNSO Working Group Guidelines specifies the complaint process that shall be followed to deal with working group disputedisagreements. This complaint process does not deal with the challenges of working group leadership[footnoteRef:3]’s consensus designation, which is a separate procedure as detailed in Section 3.6 of the GNSO Working Group Guidelines.  [3:  The current GNSO working group structure often involves multiple co-chairs or a single chair and vice chair(s) forming a leadership team. ] 


Working group members shall treat the complaint process under Section 3.7 as a last resort in resolving a disputedisagreement, as the proceeding will likely require substantial amount of time and effort from all parties involved. Members and leaders of GNSO working groups and the GNSO Council should all do their part to prevent the escalation of a disputedisagreement. 

This section of the GNSO Working Group Guidelines should be read together with the implementation document of PDP 3.0 Improvement #9, which aims to provide further guidance on the complaint process.

3.7.1 Complaint Submission Criteria
Any working group member may invoke the complaint process under Section 3.7 of the GNSO Working Group Guidelines based on any of the following grounds: 
(i) The working group member believes that his/her contributions to the working group are being systematically ignored or discounted; 
(ii) The working group member wishes to appeal a decision -- which does not include working group leadership’s consensus designation -- of the working group or the GNSO Council that charters the working group;
(iii) The working group member is of the opinion that someone is not performing their role according to the criteria outlined in the Section 2.2 of the GNSO Working Group Guidelines.

All complaint processes must be initiated within two (2) months of the public knowledge of the circumstances giving rise to the complaints. 
 
All complaints must specify the ground(s) of the complaint and include detailed and specific description of the facts of the disputedisagreement, with supporting/explanatory materials and rationale. 

All submitted materials in the complaint process must be succinct and not exceed the 1,000 word-limit as determined by the GNSO Council. 

The complainant shall not submit a new complaint under Section 3.7 based on the same circumstances that give rise to another complaint already filed during the same calendar year in any GNSO working group. 

The complainant should submit the complaint to the working group leadership or the GNSO Council liaison to the working group. The working group leadership should determine whether the complaint has met the criteria set forth above. If the complainant disagrees with the assessment by the working group leadership, the GNSO Council liaison, in consultation with the GNSO Council leadership, should step in and reassess. 

If a complaint does not address all requirements, the complainant will be given a reasonable amount of time to resubmit the complaint. Failure to resubmit a complete complaint will result in the automatic termination of the proceeding.

3.7.2 Role of GNSO Council, ICANN Org, and Ombudsman
The GNSO Council, as the manager of GNSO policy development processes, has an appropriate and important role in a complaint proceeding. Specifically, the following individuals/bodies from the GNSO Council have decision-making power in addition to the working group leadership: 
· GNSO Council leadership consisting of the GNSO Chair and two GNSO Council Vice Chairs; and
· GNSO Council liaison to the working group; and
· Ad-Hoc Complaint Committee consisting of current/former GNSO Councilors. 

The GNSO Council Leadership shall act as one collegial body during the complaint process, and the GNSO Chair shall consult with the two GNSO Council Vice Chairs on all decisions.   

The GNSO Council liaison to the working group should be notified immediately when a Section 3.7 complaint is submitted and be tasked with: 1) status reporting to the GNSO Council and 2) facilitation of the disputedisagreement resolution in consultation with the working group leadership and GNSO Council leadership. In particular, when a member(s) of the working group leadership is a party involved in the disputedisagreement, or when the working group leadership is unable to arrive at an agreed approach for handling the disputedisagreement, the GNSO Council liaison should step in and be appointed to handle the relevant complaint process.  

For each Section 3.7 complaint proceeding, an Ad-Hoc Complaint Committee should be formed to provide a balanced view and input to facilitate disputedisagreement resolution. The working group leadership, in consultation with the GNSO Council leadership and GNSO Council liaison, may invite current or former GNSO Councilors to join the Ad-Hoc Complaint Committee. 

The following ICANN Org resources may play an advisory role during the complaint process:
· ICANN Legal, who may provide ICANN Bylaws interpretation and suggest appropriate actions in accordance with the ICANN Bylaws;
· ICANN Complaints Officer, who may assist in handling complaints concerning performance issues of working group support staff; 
· ICANN Conflict Resolution Staff, who is expected to act as neutral dispute resolver in cases where working groups have reached an impasse or deadlock. 

The working group leadership, in consultation with the GNSO Council leadership the GNSO Council liaison to the working group, may consider using these ICANN Org resources to suit the particularities of each complaint situation. 

The ICANN Ombudsman is an established dispute resolution mechanism in ICANN that remains separate from the Section 3.7 complaint process within the GNSO. However, the working group leadership, in consultation with the GNSO Council leadership, the GNSO Council liaison, and the Complaint Committee, may determine the appropriate time, if any, to involve the Ombudsman in the process. In particular, when the working group leadership and GNSO Council cannot resolve the disputedisagreement to the satisfaction of the parties involved in the matter, the working group member should officially lodge the complaint with the ICANN Ombudsman, who will attempt to resolve the disputedisagreement in the manner of his/her own choosing. 

3.7.3 External Legal Counsel 
The GNSO strongly discourages the representation of any party in a Section 3.7 complaint process by external legal counsel. All parties in Section 3.7 complaint process should represent themselves. Any correspondence or communication during the proceeding will only go to the parties directly involved in the complaint process. 

3.7.4 Complaint Proceeding Procedure
The working group member(s) involved in a Section 3.7 complaint shall always first discuss the matter with the working group leadership, who will consult with the GNSO Council liaison and the Complaint Committee, in the discussion. The working group leadership may also involve other resources, such as the GNSO Council leadership, relevant ICANN Org staff, and Ombudsman, in the discussion. 

If the disputedisagreement cannot be resolved at the working group leadership, any of the parties involved in the disputedisagreement may bring the complaint to the attention of the GNSO Council leadership. The GNSO Council leadership shall attempt to resolve the disputedisagreement and consult with the GNSO Council liaison, the Complaint Committee, the working group leadership, and other resources deemed appropriate by the GNSO Council leadership. 

If the disputedisagreement is not resolved to the satisfaction of the parties at the GNSO Council leadership level, any of the parties involved may officially lodge the issue with the Ombudsman. The Ombudsman shall attempt to resolve the disputedisagreement in a manner of his/her own choosing. 

At all stages of the complaint process, the individuals or bodies responsible for making decisions -- i.e, working group leadership, GNSO Council leadership, GNSO Council liaison to the working group, and Complaint Committee -- have the discretion to define the specific procedures they will follow in the process of making their decision. 

In all cases a decision concerning the disposition of the disputedisagreement, and the communication of that decision to the parties involved, must be accomplished within a reasonable period of time. The proposed procedure intentionally and explicitly does not establish a fixed maximum time period that shall be considered "reasonable" in all cases.

An example of a detailed process flow of a complaint proceeding is provided in Section 5.2 of the implementation document of PDP 3.0 Improvement #9. There is flexibility to modify and adapt this process flow to suit the particularities of each working group and complaint situation, allowing for different types of disputedisagreements and a broad range of resolution methods and remedies.

3.7.5 Abuse of the Complaint Process
[bookmark: _gjdgxs]Penalties will be imposed for abuse of the complaint process by any of the parties involved in the disputedisagreement. In the event a party is deemed to have abused the process, they shall be subject to a 5-year bar from utilizing the Section 3.7 complaint process. 
[bookmark: _9v2onr9klvvs]A party may be deemed abusive based on the following factors, including but not limited to: 
· [bookmark: _1vad9a9ljf14]presented materials primarily for improper purposes including, but not limited to, harassment, causing unnecessary delay, or needlessly increasing the workload of the working group leadership and/or the GNSO Council; or
· [bookmark: _i84ukd8dbbkc]presented materials contain a deliberate and material falsehood. 
[bookmark: _7azqfcjvwhro]The determination of abusive complaint shall be made by the Complaint Committee, in consultation with the working group leadership and GNSO Council leadership. 
[bookmark: _ijdchsols9xr]3.7.6 Termination of the Complaint Process
[bookmark: _8kra34sei8da]The complaint process is not mutually exclusive to and does not impact any other conflict resolution mechanisms that may be available to working group members. If the issue raised in the complaint has been resolved at any point during the proceeding, such complaint shall be deemed withdrawn and the proceeding will be terminated.





[bookmark: _xsub9vtl1lza]

[bookmark: _jhsax8r4k44q]Annex 1 - Reference to GNSO Operating Rules and Procedures (Version 3.4 - 18 June 2018) 

3.6 Standard Methodology for Making Decisions 
The chair will be responsible for designating each position as having one of the following designations[footnoteRef:4]:  [4:  The designations “Full consensus,” “Consensus,” and “Strong support but significant opposition” may also be used to signify levels of “consensus against” a particular recommendation if the consensus position of the Working Group warrants it. If this is the case, any “Minority View” will be in favor of the particular recommendation. It is expected that designations of “consensus against” will be rare and Working Groups are encouraged to draft (and revise) recommendations so that a level of consensus can be expressed “for” rather than “against” a recommendation. However, it is recognized that there can be times when a “consensus against” designation is both appropriate and unavoidable as a practical matter. A “consensus against” position should be distinguished from a position of “Divergence” (or “No Consensus”), which is applied where no consensus has emerged either for or against a recommendation (i.e., the consensus level of the Working Group cannot be described as “Full consensus,” “Consensus” or “Strong support but significant opposition” either for or against a recommendation).] 

· Full consensus - when no one in the group speaks against the recommendation in its last readings. This is also sometimes referred to as Unanimous Consensus. 
· Consensus - a position where only a small minority disagrees, but most agree.[footnoteRef:5]  [5:  For those that are unfamiliar with ICANN usage, you may associate the definition of ‘Consensus’ with other definitions and terms of art such as rough consensus or near consensus. It should be noted, however, that in the case of a GNSO PDP originated Working Group, all reports, especially Final Reports, must restrict themselves to the term ‘Consensus’ as this may have legal implications.] 

· Strong support but significant opposition - a position where, while most of the group supports a recommendation, there are a significant number of those who do not support it.
· Divergence (also referred to as No Consensus) - a position where there isn't strong support for any particular position, but many different points of view. Sometimes this is due to irreconcilable differences of opinion and sometimes it is due to the fact that no one has a particularly strong or convincing viewpoint, but the members of the group agree that it is worth listing the issue in the report nonetheless. 
· Minority View - refers to a proposal where a small number of people support the recommendation. This can happen in response to a Consensus, Strong support but significant opposition, and No Consensus; or, it can happen in cases where there is neither support nor opposition to a suggestion made by a small number of individuals. 

In cases of Consensus, Strong support but significant opposition, and No Consensus, an effort should be made to document that variance in viewpoint and to present any Minority View recommendations that may have been made. Documentation of Minority View recommendations normally depends on text offered by the proponent(s). In all cases of Divergence, the WG chair should encourage the submission of minority viewpoint(s). 

The recommended method for discovering the consensus level designation on recommendations should work as follows: 
I. After the group has discussed an issue long enough for all issues to have been raised, understood and discussed, the chair, or co-chairs, make an evaluation of the designation and publish it for the group to review.
II. After the group has discussed the chair's estimation of designation, the chair, or co-chairs, should reevaluate and publish an updated evaluation. 
III. Steps (i) and (ii) should continue until the chair/co-chairs make an evaluation that is accepted by the group. 
IV. In rare case, a chair may decide that the use of polls is reasonable. Some of the reasons for this might be: 
· A decision needs to be made within a time frame that does not allow for the natural process of iteration and settling on a designation to occur. 
· It becomes obvious after several iterations that it is impossible to arrive at a designation. This will happen most often when trying to discriminate between Consensus and Strong support but Significant Opposition or between Strong support but Significant Opposition and Divergence.

Care should be taken in using polls that they do not become votes. A liability with the use of polls is that, in situations where there is Divergence or Strong Opposition, there are often disagreements about the meanings of the poll questions or of the poll results. 

Based upon the WG's needs, the chair may direct that WG participants do not have to have their name explicitly associated with any Full Consensus or Consensus view/position. However, in all other cases and in those cases where a group member represents the minority viewpoint, their name must be explicitly linked, especially in those cases where polls are taken. 

If a Chartering Organization wishes to deviate from the standard methodology for making decisions or empower the WG to decide its own decision-making methodology it should be affirmatively stated in the WG Charter. 

Consensus calls should always involve the entire Working Group and, for this reason, should take place on the designated mailing list to ensure that all Working Group members have the opportunity to fully participate in the consensus process. It is the role of the chair to designate which level of consensus is reached and announce this designation to the Working Group. Member(s) of the Working Group should be able to challenge the designation of the chair as part of the Working Group discussion. However, if disagreement persists, members of the WG may use the process set forth below to challenge the designation. 

If several participants[footnoteRef:6] in a WG disagree with the designation given to a position by the chair or any other consensus call, they may follow these steps sequentially:  [6:  Any Working Group member may raise an issue for reconsideration; however, a formal appeal will require that that a single member demonstrates a sufficient amount of support for initiating an appeal before the formal process outlined in Section 3.7 can be invoked. In those cases where a single Working Group member is seeking reconsideration, the member will advise the chair and/or Liaison of their issue and the chair and/or Liaison will work with the dissenting member to investigate the issue and to determine if there is sufficient support for the reconsideration to initial the appeal process set forth in Section 3.7.] 

1. Send email to the chair, copying the WG explaining why the decision is believed to be in error. 
2. If the chair still disagrees with the complainants, the chair will forward the appeal complaint to the CO liaison(s). The chair must explain his or her reasoning in the response to the complainants and in the submission to the liaison. If the liaison(s) supports the chair's position, the liaison(s) will provide their response to the complainants. The liaison(s) must explain their reasoning in the response. If the CO liaison disagrees with the chair, the liaison will forward the appealcomplaint to the CO. Should the complainants disagree with the liaison support of the chair’s determination, the complainants may appealcomplaint to the chair of the CO or their designated representative. If the CO agrees with the complainants’ position, the CO should recommend remedial action to the chair. 
3. In the event of any appealcomplaint, the CO will attach a statement of the appealcomplaint to the WG and/or Board report. This statement should include all of the documentation from all steps in the appealcomplaints process and should include a statement from the CO.[footnoteRef:7] [7:  It should be noted that ICANN also has other conflict resolution mechanisms available that could be considered in case any of the parties are dissatisfied with the outcome of this process.] 


3.7 Appeal Process 
Any WG member that believes that his/her contributions are being systematically ignored or discounted or wants to appeal a decision of the WG or CO should first discuss the circumstances with the WG chair. In the event that the matter cannot be resolved satisfactorily, the WG member should request an opportunity to discuss the situation with the chair of the Chartering Organization or their designated representative.

In addition, if any member of the WG is of the opinion that someone is not performing their role according to the criteria outlined in Section 2.2 of this document, the same appealcomplaints process may be invoked.
[bookmark: _t9yh3k8wqb8u]
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