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Sustaining the legitimacy of the multistakeholder model  

Effective accountability and transparency mechanisms are at the core of the multistakeholder model and a prerequisite for the over-all legitimacy of ICANN. This is well reflected in art. 9.1 of the Affirmation of Commitments (Affirmation) with the title “Ensuring accountability, transparency and the interests of global Internet users”. ICANN is accountable to the global Internet Community. This should be reflected in the services and policies that ICANN provides. As such, ICANN’s services and policies must be relevant and applicable to stakeholders in all parts of the world and businesses, citizens, organisations and governments in all countries must have equal and fair access.
The legitimacy of the multistakeholder model and the role played by ICANN is based on active participation from all stakeholders, including the world’s governments. An important prerequisite for this active participation is that ICANN’s decision-making processes are perceived to be effective, relevant, accessible and fair by all stakeholders. An example of the wording of the Affirmation which reflects this general principle with regard to inclusion/participation can be found in art. 9.1(d): “continually assessing the extent to which ICANN’s decisions are embraced, supported and accepted by the public and the Internet community”. 
So in short the legitimacy of ICANN is suffering if stakeholders, including governments do not embrace, support and accept the decisions taken by ICANN.
Is that the situation right now? – May be it is difficult to give a clear answer to this question. But the examples below may indicate that something needs to be done. 

New gTLDs 

An example which illustrates that ICANN’s decisions are may be not “embraced, supported and accepted by the public and the Internet community” can be found in the mix of applications for new gTLDs. In total ICANN received more than 1900 applications, of which 911 came from North America, 675 from Europe and 303 from Asia (incl. Australia and New Zealand). As a comparison only 17 applications came from Africa and 24 from Latin America.

Moreover, ICANN’s evaluation process will presumably result in a significant number of strings ending up in auctions where it is the willingness to pay that determines the outcome. This may lead to situations where large companies from developed countries will have substantial advantages compared to small companies from developing countries. 

ICANN is mandated to make policies related to DNS in the global public interest. However, the above examples illustrate a reality where it is most likely large businesses and players – may be even predominantly internet companies from one part of the world – that seem to benefit the most from ICANN’s policies and services. This consequence – or the perception that this is the consequence – entails that ICANN’s decisions are not – or not by all – “embraced, supported and accepted by the public and the Internet community”.
Global participation in ICANN and the GAC

The relatively low active participation of the governments of the world in the GAC is another example indicating that ICANN’s decisions are not “embraced, supported and accepted by the public and the Internet community”.  Out of appr. 190 UN members GAC has appr. 120 members. But looking back at recent meetings only on average 50-60 governments have been represented at meetings. And substantially fewer participate in in-between-meetings activities.  

One reason for this may be that active participation in ICANN and the GAC requires far more resources than are available to many governments. And those finally deciding to participate in ICANN’s processes are met with excessive amounts of information as well as a model for decision-making that is not self-explanatory. So, the barriers – or the perceived barriers - for effective participation in the multistakeholder model of ICANN may in reality prevent many governments from participating.   

Another reason may be related ICANN’s handling of GAC advice. A number of governments have underlined that it is of greatest importance that ICANN, including Board and staff ensure that GAC advice is duly taken into account when ICANN policy is developed and adopted. Members of the GAC will point to numerous examples where GAC advice - as they see it - has been either disregarded or ignored. Not surprisingly governments expect to have a visible and effective influence in matters with relation to critical public policy issues. And if this is not the case many governments will have an incentive to reconsider their participation in and support for the multistakeholder model. A recent illustration of the concerns by many governments in that respect can be found in the Chairman’s report from World Telecommunication/ICT Policy Forum 2013 (Document WTPF-13/16-E) which on page 26 i.a. says: “Many delegates as well as the Chairman agreed that the issue of the role of governments in the multistakeholder model of Internet governance is a very important topic and one of the key issues that have not clearly been addressed to date. It was emphasized by the Chairman that we should not shy away from talking about it and that until we do address the core issue, there will be a degree of uncertainty especially when it comes to public policy issues.” The discussions at WCIT in December 2012 points in the same direction.
In short level of government participation in GAC as well as statements and positions by governments in other international fora seem to indicate that ICANN’s legitimacy is not fully recognized by governments. 

Response to the ATRT2 Questionnaire

Also, despite the fact that the reviews provided for in art 9 of the Affirmation are at the core of ICANN’s accountability and transparency mechanisms and critical in ensuring legitimacy to the multistakeholder model, only 31 responses have been submitted to the ATRT2, including only 4 from governments (European). The rest are mainly from active ALAC members and a few from other AC/SO members. 

This is indeed surprising. The few responses could be interpreted as an indication that the vast majority of the Internet community consider the current governance system to be perfect and that no improvements are needed. But it could also be interpreted as a reflection of a feeling of not being listened to in any case and that answering the questions of the questionnaire is therefore not worth the effort in doing it.

In all circumstances the lack of a more comprehensive feed back from the Internet society is somewhat worrying not only for ATRT2 but certainly also for ICANN legitimacy in the broader perspective.  
Conclusion
The examples show that there is a need for improvements. Only then the legitimacy of ICANN can be ensured and the current Internet governance regime be maintained. 
Accordingly ATRT2 may consider drafting recommendations which address the issues mentioned in the examples mentioned above. They concentrate on mainly:

· Establishing a better mutual understanding with governments that the current multistakeholder model does not prevent government interests in critical public policy issues from being taken into account. Furthermore improve processes to ensure this.
· Improving working methods and outreach to the entire Internet society to ensure that ICANN decisions are “embraced, supported and accepted by the public and the Internet community”.  This in turn will be reflected in participation/inclusion of the entire Internet community in the work of ICANN making the governance model a true multistakeholder driven one.
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